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Introduction to the Twentieth Edition 


(September 2020) 


The Twentieth Edition of the Tennessee Pattern Jury Instruc- 
tions (Civil) has been updated by the members of the T.P.I. (Civil) 
Committee to reflect the statutes, cases, and commentary affect- 
ing civil legal matters in Tennessee. Of particular note, the 
Nineteenth Edition contains changes to the following instructions: 


1.02 — After Voir Dire and Before Trial. Revisfons to the 
instruction added. 

2.13 — Spoliation. New instruction added addressing 
spoliation. 

4.35, 4.86 and 14.17 — Emotional Distress. A new comment 
was added to these instructions based on the holding in 
Odom v. Claiborne County, Tennessee, 498 S.W.3d 882, 
887 (Tenn. Ct. App. 2016). Odom helps clarify what consti- 
tutes “outrageous” conduct for an emotional distress action. 
The Court found that liability does not extend to mere 
insults, indignities, threats, annoyances, petty oppressions, 
or other trivialities. 

14.26 — Minor’s Damages. A comment was added to clear up 
the confusion as to whether a minor (as opposed to the 
parents of a minor) can bring a suit for pretrial medical ex- 


. penses incurred because of the diagnosis and treatment of 


injuries alleged to have been incurred because of a defen- 
dant’s negligence. The Tennessee Court of Appeals provided 
some guidance in Blackwell v. Sky High Sports Nash- 
ville Operations, LLC, 523 S.W.3d 624, 660 (Tenn. Ct. 
App. 2017) and which is reflected in the comment. 


Judge J.B. Bennett, Chair 
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PREFACE 


THE USE OF T.P.1.—CIVIL 


This book is a working tool for use by trial counsel in prepar- 
ing requests and by the trial judge in preparing a charge. For 
those of us who still believe in the worthiness of the jury trial as 
a means of attaining justice, every stage of the trial has its special 
importance, all leading to the ultimate jury decision - the verdict. 


Jury instructions are of overriding importance to the trial 
judge. The trial judge is responsible for communicating to 
ordinary citizens, unexposed to the ivy-covered towers of legal 
education, a respect for law as an instrument to attain justice. 
The trial judge must give the jury, in a very short time, perhaps 
a new way of thinking about justice as the application of the — 
same rules to all in similar circumstances. The trial judge must 
aid the jury in establishing its concept of right and wrong under 
the guidance of the law. The finest legal scholar might fail as a 
trial judge unless that person can communicate something of the 
philosophy of the law to the jury in a way lay jurors can 
understand. 


These instructions are not official and no prior approval of 
any instruction has been sought from the Supreme Court or the 
intermediate Appellate Court. They are as subject to objection 
and reversal as instructions have always been. The instructions 
do not presume to replace the individual judgment of the trial 
judge and they are offered merely as a guide, not a straitjacket, 
and as a slave, not a master. It may be necessary to modify the 
instructions from time to time, depending on the facts of the case. 


The committee has followed four basic guidelines in its work: 

(1) The instruction must be an accurate statement of the law. 

(2) It must be as brief and concise as practicable without 
sacrificing meaning. 

(3) It should be understandable to the average juror. 

(4) It must not be slanted toward either party and free of 
argument. 


The committee suggests that counsel requesting modification of any 
pattern instruction (or an instruction not in this work) should follow 
these same guidelines. 
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Many instructions are followed by use notes which give warn- 
ing or assistance about the actual use of the instructions. Many 
are also followed by comments. The comments are designed to as- 
sist the judge and counsel in any necessary modification of an 
existing instruction. 


REQUESTING T.P.I.—CIVIL INSTRUCTIONS 


The committee suggests that adoption of local rules concern- 
ing the use of pattern jury instructions would be helpful to the 
courts and attorneys. The local rule might require that the 
requested instruction be reduced to writing in its entirety with a 
reference to 7!P.I.—CIVIL, —_______ edition, or it might simply 
require a reference to 7.-P.I.—CIVIL, —_______ edition. It is 
important to put the edition number because a new edition on 
T.P.I.—Civil is now being published each year. If the request is 
for a modification of an instruction, the request could identify the 
instruction to be modified by number, such as T’'P.I.—CIVIL, 

edition, No. _______ modified, with only the modifica- 
tion reduced to writing. | 


A suggested form for instruction requests could be as follows: 
(Style of case) (Case docket number) 
Jury instructions requested by Plaintiff. 
IE Le CLVITNO a oa eeCiLiOn 


2. T.P.I. - CIVIL No. edition, Modified 








? 


3. T.PI. - CIVIL No. edition 
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(Signed) Attorney for Plaintiff 
THE FUTURE 


The final product of the committee is a living, dynamic work 
subject to constant improvement and modification as necessitated 
by changes in the case law and statutory law. The numbering 
system was designed for the addition of new instructions at a 

proper and orderly place. The primary purpose of the comments 
"is to assist in the adaption of an existing instruction to a new 
case. : 


Both Bench and Bar are urged to make suggestions for addi- 
tions, deletions and other improvements to future committees of 
the Tennessee Judicial Conference. 


Vill 


Dedication 


Judge Robert L. Childers, known to many in the judicial 
profession as “Butch,” has dedicated his professional life to 
the bench and bar. Judge Childers practiced law for many 
years before becoming a Circuit Court Judge for the 
Thirtieth Judicial District in 1984. Except for one year, 
Judge Childers served from 1991 until 2017 as chair of the 
Committee on Pattern Jury Instructions (Civil) of the Ten- 
nessee Judicial Conference. Through his dedicated service 
to the committee and bench, he has aided the development 
of pattern instructions for civil jury cases, thereby assisting 
the trial judge in fulfilling the obligation to provide the jury 
with an accurate statement of the law applicable to the 
case. For his long and distinguished service overseeing this 
invaluable committee, this publication of the pattern jury 
instructions for civil cases is Haein to our colleague, 
Butch Childers. 


June 14, 2017 
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FOREWORD 


Work on pattern jury instructions originally began in 1970 
when Chancellor John D. Templeton, then president of the Ten- 
nessee Judicial Conference, appointed a committee to prepare 
civil and criminal instructions and to investigate the possibility 
of the Conference publishing them. Chancellor Templeton 
observed in the August 1970 issue of Tennessee Judge that “by 
pattern jury instructions many other states have achieved 
uniformity, certainty, clarity, brevity, and many other desirable 
qualities.” 


Chancellor Templeton appointed Judge T. Edward Cole as 
chair of the committee. The following year Chancellor Templeton 
became the chair. Sometime later the committee began to func- 
tion as two committees, one for civil instructions chaired by 
Chancellor Templeton and one for criminal instructions. The 
criminal instructions are published separately. The first edition 
of the Tennessee Pattern Jury Instructions—Civil was published 
in 1978: Sometime thereafter, Judge James M. Swiggart became 
the chair. In the early 1980’s Judge William W. O’Hearn became 
the chair and remained so until his retirement in 1990. In 1988 
the committee published the second edition of the civil pattern 
jury instructions. In 1990 Judge J.S. Daniel became the chair. 
Judge Robert L. Childers became the chair in 1991 and served 
until 1999. Judge Thomas White Brothers was chair in 1999- 
2000. The current chair, Judge Robert L. Childers, became the 
chair again in 2000. 


The civil instructions are the product of the committee and 
have no official status, although some of the instructions have 
been cited with approval by the appellate courts. Beginning in 
2004 the committee decided to have its work published as a new 
edition each year, rather than publish supplements. 


The committee has striven to make this edition as free of er- 
ror as possible and it hopes that this edition represents an 
improvement, as well as a replacement, of the previous edition. 
The committee has made every effort to use clear and concise 
language in the instructions so as to be understandable to the 
average juror, since the juror is the person who must make 
ultimate use of them. The committee has also tried to make the 
instructions as gender neutral as possible. Every attempt has 
been made to follow new decisions as precisely as possible, con- 
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sistent with the previously stated goals. 


Where Tennessee decisions are unavailable or are unclear, the 
committee has substituted its collective understanding of what 
the law in Tennessee would be, were those clear decisions 
available. In all other instances authority for the particular 
instruction is clearly stated. The committee is under no illusion 
that it has produced the definitive work on the subject. Continu- 
ing changes in the law will require continuing revision of the 
instructions. 


During its work on the Third edition the committee decided it 
would be advisable to consult with both the plaintiff’s and defense 
bar to ensure that the instructions would be as substantively cor- 
rect as possible. As a result Mr. John A. Day, Esquire, and Mr. 
James M. Doran, Jr., Esquire, both experienced trial attorneys, 
were invited to join the committee as consultants. Both Mr. Day 
and Mr. Doran have continued to serve the committee and have 
made invaluable contributions to the committee’s work. The com- 
mittee is grateful to both of them for their contributions. 


In 2009 the committee enlisted the services of a linguist to as- 
sist the committee with its efforts to make the instructions more 
comprehensible to the average juror. The committee is grateful to 
Dr. Bethany K. Dumas, Ph.D., J.D., University of Tennessee, for 
her willingness to assist us in this regard. 


Judge Robert L. Childers 
Chair 
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CHAPTER 1 


GENERAL INSTRUCTIONS 


T.P.I.—CIVIL 1.01 
T.P.I.—CIVIL 1.02 
T.P.I.—CIVIL 1.03 
T.P.I—CIVIL 1.04 
T.P.I.—CIVIL 1.05 
T.P.I.—CIVIL 1.06 


Before Voir Dire 

After Voir Dire and Before Trial 

Use of Juror Notes 

Corporation Not to Be Prejudiced 
Insurance and Insurance Companies 
Juror Questions 


1.01 T.P.I.—CIVIL Ch. 1 
T.P.I.—CIVIL 1.01 Before Voir Dire 


You have been summoned as prospective jurors in a 
civil case involving [an automobile collision that occurred 


on or about —_____ at ________] [a claim of medical negli- 
gence] [a claim involving —_______] [an incident that oc- 
curred on —_._______]. The parties involved are: 


Their attorneys are: 


[Two separate cases are being tried together. In one 
case, the plaintiff(s), __---., has/have filed a lawsuit 
against defendant(s). In the other case, plaintiff(s), 

, has/have filed a lawsuit against the defendant(s), 


Since these cases are being tried together, whenever I 
refer to “plaintiff” or “defendant,” I am referring to each 
party who is a plaintiff or a defendant in one of these 
cases. | 


You will be asked questions [by the Court and] by the 
attorneys. Although some of the questions may seem to be 
personal, they are intended to find out if you have any 
knowledge of this particular case, if you have any opinion 
that you cannot put aside or if you have had any experi- 
ence in life that might cause you to identify yourself with 
one party or another. Jurors must be as free as humanly 
possible from bias, prejudice, or sympathy and must not 
be influenced by preconceived ideas about the facts or the 
law. The parties are entitled to jurors who approach this 
case with open minds until a verdict is reached. 


Each party has a right to request that a certain 
number of prospective jurors be excused. If you are 
excused you should not consider it a reflection on you in 
any way. 


[IN THIS CASE THE [PLAINTIFF] [DEFENDANT] IS 
REPRESENTING [HIMSELF] [HERSELF]. PARTIES WHO 
REPRESENT THEMSELVES ARE ENTITLED TO EQUAL 
TREATMENT BY THE COURT. YOU SHOULD TAKE INTO 
ACCOUNT THAT MANY self-represented litigants HAVE 
NO LEGAL TRAINING AND LITTLE FAMILIARITY WITH 
THE COURT SYSTEM. HOWEVER, YOU should ALSO BE 
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MINDFUL OF THE BOUNDARY BETWEEN FAIRNESS TO 
THE self-represented litigants AND UNFAIRNESS TO THE 
OTHER PARTY WHO IS REPRESENTED BY AN 
ATTORNEY. WHILE YOU MAY NOTE THAT self- 
represented litigants WHO ARE UNTRAINED IN THE LAW 
may be GRANTED by the Court A CERTAIN AMOUNT OF 
LEEWAY IN presenting their case, YOU MUST NOT EX- 
CUSE self-represented litigants FROM COMPLYING WITH 
THE SAME SUBSTANTIVE legal REQUIREMENTS WHICH 
ALL PARTIES ARE EXPECTED TO OBSERVE and which 
will be part of the instructions on the law that I give you 
at the end of the case. The instructions I give you apply 
equally to both sides.] 


USE NOTE 


Much of the foregoing may be supplied by orientation mate- 
rial, if available, prior to the time the case is called for trial. 


The oath to be administered to the prospective jurors prior to 
voir dire may be as follows: 


Do you solemnly swear or affirm that in this case now for 
trial you will well and truly answer such questions as 
may be asked you as to your competency as jurors, so 
help you God? 


The last paragraph is intended to be used for those cases 
where either or both parties are self-represented litigants. When 
this paragraph is used, the language instructing jurors not to 
draw inferences based on certain rulings by the Court found in 
T.P.I. 1.02 should also be instructed. 


COMMENT 


For qualifications and exemptions of jurors, see T.C.A. Title 
22, Ch. 1; selection and attendance, T.C.A. Title 22, Ch. 2; exam- 
ination and challenge of jurors, T.C.A. Title 22, Ch. 3; compensa- 
tion of jurors, T.C.A. Title 22, Ch. 4. 


The ultimate goal of voir dire is to determine whether the 
jurors are competent, unbiased and impartial. The scope and 
extent of the voir dire rests within the discretion of the trial 
judge. Even if the court errs by excluding a juror for cause, the 
error is harmless unless the sitting juror is not fair and impartial. 
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1.01 T.P.1.—CIVIL | Ch. 1 


A party is entitled to a jury composed of persons free from bias or 
prejudice but the right to challenge is a right to reject, not a right 
to select. Parties have no right to any particular juror. The judge 
has the duty to discharge any juror who cannot be an unbiased 
juror. The jurors must be free from even a reasonable suspicion 
of bias or prejudice. Danmole v. Wright, 933 S.W.2d 484 (Tenn. 
App. 1996). 


An individual examined during voir dire is not required to 
have a complete lack of knowledge of the facts and issues to be 
selected as a juror. See State v. Pike, 978 S.W.2d 904, 924 (Tenn. 
1998) (appendix). As the United States Supreme Court has said 
it is “sufficient if the juror can lay aside his impression or opinion 
and render a verdict on the evidence presented in court.” Irvin v. 
Dowd, 366 U.S. 717, 723, 815 S.Ct. 1639, 6 L.Ed. 751 (1961); see 
also Mann, 959 S.W.2d at 531 (recognizing that jurors may be 
selected to hear a trial if they are able to set aside an opinion and 
render a verdict based on the evidence in court. State v. David- 
son, 121 S.W.3d 600, 612—13 (Tenn. 2003). 


Research References 


West’s Key Number Digest 
Trial €=201 


Legal Encyclopedias 
C.J.S., Trial § 297 


Ch. 1 GENERAL INSTRUCTIONS 1.02 


T.P.I.—CIVIL 1.02 After Voir Dire and 
Before Trial 


Before the trial begins, I am going to give you some 
instructions to help you understand how the case will 
proceed, what your duties will be, and how you should 
conduct yourselves during the trial. 


When I have completed these instructions, the at- 
torneys will make their opening statements. These state- 
ments will be brief outlines of what the attorneys expect 
the evidence to be. 


After the opening statements, you will hear the 
evidence. The evidence generally consists of the numbered 
exhibits and the testimony of witnesses. The plaintiff will 
present evidence first. The defendant then will be given 
the opportunity to present evidence. Normally, the plain- 
tiff will present all of the plaintiff's evidence before the 
other partylies] presents any evidence. Exceptions are 
sometimes made, however, usually to accommodate a 
witness. 


The witnesses will testify in response to questions 
from the attorneys. Witnesses are first asked questions by 
the party who calls the witness to testify and then others 
are permitted to cross-examine the witnesses. Although 
evidence is presented by asking questions, the questions 
themselves are not evidence. An insinuation contained in 
a question is not evidence. You should consider a question 
only as it gives meaning to a witness’s answer. 


[[Evidence may be presented by deposition. A deposi- 
tion is testimony taken under oath before the trial and 
preserved in writing [or on videotape]. [In Tennessee, a 
doctor of medicine often gives testimony by deposition]. 
You are to consider deposition testimony as if the witness 
appeared in court.]] 


During the trial, objections may be made to evidence 
or trial procedures. I may sustain objections to questions 
asked without permitting a witness to answer, or I may 
instruct you to disregard an answer that has been given. 
In deciding this case, you may not draw any inference 
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from an unanswered question, and you may not consider 
testimony that you are instructed to disregard. 


Any arguments about objections or motions are usu- 
ally required to be made by the attorneys out of the hear- 
ing of the jury. Information may be excluded because it is 
not legally admissible. Excluded information can not be 
considered in reaching your decision. A ruling that is 
made on an objection or motion will be based solely upon 
the law. You must not infer from a ruling that I hold any 
view or opinion for or against any party in this lawsuit. 


When all of the evidence has been presented to you, 
the attorneys will make their closing arguments. The at- 
torneys will point out to you what they contend the evi- 
dence has shown, what inferences you should draw from 
the evidence, and what conclusions you should reach as 
your verdict. The plaintiff will make the first argument 
and will be followed by the defendant. The plaintiff may 
then respond to the defendant’s argument. 


Unless you are otherwise instructed, statements made 
by the attorneys are not evidence. Those statements are 
made only to help you understand the evidence and apply 
the law to the evidence in the case. You should ignore any 
statement that is not supported by the evidence. 


After the arguments are made, I will instruct you on 
the rules of law that apply to the case. It is your function 
as jurors to determine what the facts are and to apply the 
rules of law that I give you to the facts that you have 
found. You will determine the facts from all the evidence. 
You are the sole and exclusive judges of the facts. On the 
other hand, you are required to accept the rules of law 
that I give you whether you agree with them or not. 


As the sole judges of the facts, you must determine 
which of the witnesses’ testimony you accept, what weight 
you attach to it, and what inferences you will draw from 
it. The law does not, however, require you to accept all of 
the evidence. In deciding what evidence you will accept, 
you must make your own evaluation of the testimony given 
by each of the witnesses and determine the weight you 
will give to that testimony. You must decide which wit- 
nesses you believe and how important you think their 
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testimony is. You are not required to accept or reject 
everything a witness says. You are free to believe all, none, 
or part of any person’s testimony. 


In deciding which testimony you believe, you should 
rely on your own common sense and everyday experience. 
There is no fixed set of rules to use in deciding whether 
you believe a witness, but it may help you to think about 
the following questions: 


1. Was the witness able to see, hear, or be aware of 
the things about which the witness testified? 


2. How well was the witness able to recall and de- 
scribe those things? 


3. How long was the witness watching or listening? 
4. Was the witness distracted in any way? 

5. Did the witness have a good memory? 

6. How did the witness look and act while testifying? 


7. Was the witness making an honest effort to tell the 
truth, or did the witness evade questions? 


8. Did the witness have any interest in the outcome 
of the case? 


9. Did the witness have any motive, bias, or prejudice 
that would influence the witness’s testimony? 


10. How reasonable was the witness’ testimony when 
you consider all of the evidence in the case? 


11. Was the testimony contradicted by what that wit- 
ness has said or done at another time, by the 
testimony of other witnesses, or by other evi- 
dence? 


[In appropriate cases the trial judge may want to give 
a summary of the applicable law.| 


1.02 — T.P.I.—CIVIL Ch. 1 


There are several rules concerning your conduct dur- 
ing the trial and during recesses that you should riiiciao in 
mind. 


First, do not conduct your own private investigation 
into this case, although you may be tempted to do so. For 
example, do not visit the scene of an incident, read any 
textbooks or articles concerning any issue in this case, or 
consult any other source of information, including those 
on the internet. If you were to do that, you would be get- 
ting information that is not evidence. You must decide 
this case only on the evidence and law presented to you 
during the trial. Any juror who receives any information 
about this case other than that presented at trial must 
notify the court immediately. 


Second, do not discuss the case either among your- 
selves or with anyone else during the trial. You must keep 
an open mind until you have heard all the evidence, the 
attorneys’ closing arguments and my final instructions 
concerning the law. Any discussions before the conclusion 
of the case would be premature and improper. 


Third, do not permit any other person to discuss the 
case in your presence. If anyone does attempt to do so, 
report this fact to the Court immediately without discuss- 
ing the incident with any of the other jurors. 


Fourth, do not speak to any of the attorneys, parties 
or witnesses in this case, even for the limited purpose of 
saying good morning. They are also instructed not to talk 
to you. In no other way can all the parties feel assured of 
your absolute impartiality. 


Fifth, you must not communicate with or provide any 
information, photographs or video to anyone by any means 
about this case. You must not use any electronic device or 
media, such as a telephone, cell phone, smart phone or 
computer; the Internet, any text or instant messaging ser- 
vice; or any chat room, blog, or website such as Facebook, 
My Space, LinkedIn, YouTube or Twitter, to communicate 
with anyone or to conduct any research about this case. 
These devices may be used during breaks or recesses for 
personal reasons, but must not be used at any time during 
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the trial to receive or send information about any issues 
related to this trial. 


Does everyone understand and agree to be bound by 
these rules that I have just given to you? If so, please 
indicate your understanding and agreement by raising 
your right hand at this time. [PUT ON THE RECORD 
WHETHER A RAISED RIGHT HAND] I will also have a 
copy of these rules available for you in the jury room. 


[You may want to consider doing this in addition to and 
not in lieu of reminding them at each break.] 


USE NOTE 


Preliminary instructions constitute a neglected area of trial 
administration which is worthy of serious consideration by every 
trial judge. This is especially true when there is a substantial 
number of jurors beginning their first case. However, whether 
such instructions are given or what is included is best left to the 
discretion of the trial judge. 


The oath to be administered to the jury after selection may 
be as follows: 


Do you solemnly swear or affirm that in this case now for 
trial you will well and truly try the issues joined and a 
true verdict render according to the law and the evidence, 
so help you God? 


The statute under which, upon request, a charge must be 
reduced to writing before delivery to the jury, T.C.A. § 20-9-501, 
is seldom invoked. When it is invoked, the judge may want to 
consider writing the preliminary charge as well as the regular 
charge. In the final instructions, the matters stated here may be 
summarized. 


COMMENT 


The complaint may be read to the jury. T.C.A. § 20-9-302. 
The parties have a right to make opening statements, “setting 
forth their respective contentions, views of the facts and theories 
of the lawsuit.” T.C.A. § 20-9-301. 


The jury charge is the charge of the court and may or may 
not include special requests made by counsel for the respective 
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parties. It is improper for an attorney to state to the jury at 


whose request a charge was given. Allen v. Delta Materials 
Handling, Inc., 930 S.W.2d 76 (Tenn. App. 1996). 
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Ch. 1 GENERAL INSTRUCTIONS 1.03 
T.P.I.—CIVIL 1.03 Use of Juror Notes 


You are permitted to take notes during the trial. You 
may take notes only of verbal testimony from witnesses, 
including witnesses presented by deposition or videotape. 
You may not take notes during the dpening statements or 
closing arguments or take notes of objections made to the 
evidence. You may not take notes during breaks or 
recesses. Notes may be made only in open court while wit- 
nesses are testifying. 


Your notes should not contain personal reactions or 
comments, but rather should be limited to a brief, factual 
summary of testimony you think is important. Please do 
not let your note-taking distract you and cause you to miss 
what the witness said or how the witness said it. Remem- 
ber that some testimony may not appear to be important 
to you at the time. That same testimony, however, may 
become important later in the trial. 


Your notes are not evidence. You should not view your 
notes as authoritative records or consider them as a 
transcript of the testimony. Your notes may be incomplete 
or contain errors and are not an exact account of what 
was said by a witness. 


USE NOTE 


While this instruction should be used at the beginning of a 
trial, having to do with conduct during the trial, it may also be 
used at the end in conjunction with T.P.I.—Civil 15.12. 


1.04 T:P.1.—CIVIL Ch. 1 


T.P.L—CIVIL 1.04 Corporation Not to Be 
Prejudiced 


The fact that a corporation is a party must not influ- 
ence you in your deliberations or in your verdict. Corpora- 
tions and persons are equal in the eyes of the law. Both 
are entitled to the same fair and impartial treatment and 
to justice by the same legal standards. 


COMMENT 


Nashville C. & St. L. Ry. v. Mangrum, 15 Tenn. App. 518 
(1932). 
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Ch. 1 GENERAL INSTRUCTIONS 1.05 


T.P.1.—CIVIL 1.05 Insurance and Insurance 
Companies 


[There is no evidence before you that any party has or 
_ does not have insurance. Whether or not insurance exists 
has no bearing upon any issue in this case. You may not 
discuss insurance or speculate about insurance, based on 
your general knowledge.] 


[Or] 


[Evidence of insurance has been admitted for the 
limited purpose of _____.. You may consider evidence of 
insurance only for this limited purpose. ] 


There are sound reasons for this rule. A party is no 
more or less likely to be negligent because a party does or 
does not have insurance. Injuries and damages, if any, are 
not increased or decreased because a party does or does 
not have insurance. 


USE NOTE 


This instruction should be given only when requested for 
good cause, such as a situation in which the opponent party has 
mentioned insurance. The second part of the instruction is for the 
unusual case where the mention of insurance is part of an admis- 
sion made by a party. 


COMMENT 


Evidence of insurance carried by a defendant is not 
admissible. Williams v. Town of Morristown, 32 Tenn. App. 
274, 222 S.W.2d 607 (1949). Mild questioning on voir dire 
concerning insurance is not prejudicial. Stephens v. Clayton, 22 
Tenn. App. 449, 124 S.W.2d 33 (1938). 


Evidence of an admission by a defendant of his liability for 
the accident or injury is admissible, although the existence of li- 


ability insurance is established in the admission. Seals v. Sharp, 
31 Tenn. App. 75, 212 S.W.2d 620 (1948). 


An instruction reading, “In this case no insurance company is 
a party to this action. You must refrain from inferences, specula- 
tion or discussion about insurance” is correct in every respect. 
Davis v. Hall, 920 S.W.2d 213 (Tenn. App. 1995). 
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Ch. 1 GENERAL INSTRUCTIONS 1.06 
T.P.1.—CIVIL 1.06 Juror Questions 


Ladies and gentlemen, you will hear testimony from 
various witnesses during the trial. If you would like to ask 
a witness a question, write the question on a blank piece 
of paper, fold the paper, then hand it to the bailiff who 
will give it to me. Please do not put your name on the 
question. The purpose of a question should be to clarify 
evidence, not to explore theories of your own, nor to at- 
tempt to discredit the witness. 


You are only allowed to ask a question of a witness 
while that witness is on the witness stand. Once a witness 
leaves the witness stand, you will not be allowed to ask 
that witness any further questions. 


I will review the question and allow the attorneys to 
review the question. Please do not hesitate to write any 
question which you feel is necessary or appropriate, but 
please do not be offended if I do not ask your question or 
if I vary the wording of the question before it is asked of 
the witness. One of my functions as presiding judge is to 
make sure that all evidence admitted is legally admissible 
under the rules of evidence and procedure under Tennes- 
see law. If I do not ask all or part of a question, or if I 
change the wording of a question, you must not draw any 
inference from my decision. 


The attorneys have the primary responsibility for ask- 
ing questions, and each of them will be attempting to place 
before you all the evidence needed to assist you in reach- 
ing a proper verdict. 


USE NOTE 


Allowing jurors to ask questions is discretionary. All juror 
questions shall be retained for the record. Tenn. R. Civ. P. 43A.03. 


Professor Neil P. Cohen states that some advantages of this 
procedure include making jurors active participants rather than 
passive observers, avoiding juror confusion or mistaken impres- 
sions or memories, clarifying testimony, and providing proof of 
relevant matters that the lawyers intentionally or unintention- 
ally omitted. It may also provide counsel with feedback about is- 
sues of importance to the jury, allowing counsel to adjust the 
proof process to respond to the jurors’ concerns or confusion. 


15 


1.06 T.P.I1.—CIVIL Ch. 1 
Although Tenn. R. Civ. P. 48A.03 does not address the issue, 


the judge may allow each side to ask follow up questions based 
on the responses to the juror questions. 
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Ch. 


Ch. 2 EVIDENCE 2.01 


A. GENERAL RULES 
T.P.1.—CIVIL 2.01 Evidence 


You are to decide this case only from the evidence 
which was presented at this trial. The evidence consists 
of: 


1. The sworn testimony of the witnesses who have 
testified, both in person and by deposition; 


2. The exhibits that were received and marked as ev- 
idence; and 


3. Any facts to which all the lawyers have agreed or 
stipulated. 


[4. Any other matters that I have instructed you to 
consider as evidence. | 


USE NOTE 
If a stipulation of facts is utilized during the trial, T.P.I.— 
Civil 2.09 should be instructed. If judicial notice is taken concern- 
ing the facts during trial, T.P.I—Civil 2.11 should be instructed. 
COMMENT 


Modified from Devitt and Blackmar § 11.11 and Ninth 
Circuit, § 3.05. 
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2.02 T:P.I.—CIVIL Ch. 2 


T.P.L—CIVIL 2.02 Direct and 
Circumstantial Evidence 


There are two kinds of evidence; direct and 
circumstantial. Direct evidence is direct proof of a fact, 
such as testimony of a witness about what the witness 
personally observed. 


Circumstantial evidence is indirect evidence that gives 
you clues about what happened. Circumstantial evidence 
is proof of a fact, or a group of facts, that causes you to 
conclude that another fact exists. It is for you to decide 
whether a fact has been proved by circumstantial 
evidence. If you base your decision upon circumstantial 
evidence, you must be convinced that the conclusion you 
reach is more probable than any other explanation. 


[For example, if a witness testified that the witness 
saw it raining outside, that would be direct evidence that 
it was raining. If a witness testified that the witness saw 
someone enter a room wearing a raincoat covered with 
drops of water and carrying a wet umbrella, that would be 
circumstantial evidence from which you could conclude 
that it was raining.]| 


You are to consider both direct and circumstantial 
evidence. The law permits you to give equal weight to 
both, but it is for you to decide how much weight to give 
to any evidence. 


In making your decision, you must consider all the ev- 
idence in light of reason, experience and common sense. 


COMMENT 


There can be no question but that circumstantial evidence 
may be the foundation of a verdict, such evidence consisting of 
facts and circumstances from which the jury may infer other con- 
nected facts which reasonably follow according to the common ex- 
perience of mankind. Webb v. State, 140 Tenn. 205, 203 S.W. 
955 (1918). 


A verdict cannot be based upon speculation, surmise or 
conjecture. Therefore, the charge could be amplified as in the last 
paragraph. The “more probable explanation” is based upon a 
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quote in Provident Life & Accident Insurance Co. v. Profes- 
sional Cleaning Service, Inc., 217 Tenn. 199, 396 S.W.2d 351 
(1965). It is sufficient if he makes out the more probable 
hypothesis and the evidence need not arise to that degree of 
certainty which would exclude every other reasonable conclusion. 
Chisholm v. Bohannon, 558 S.W.2d 446 (Tenn. App. 1977). 


A fact may be inferred from circumstantial evidence and such 
fact may then be the basis of a further inference to the ultimate 
or sought-for fact. Young v. Reliance Electric Co., 584 S.W.2d 
663 (Tenn. App. 1979); Stinson v. Daniel, 220 Tenn. 70, 414 
S.W.2d 7 (1967), Moon v. SCOA Indus., 764 S.W.2d 550 (Tenn. 
App. 1988); Martin v. Washmaster Auto Center, 946 S.W.2d 
314 (Tenn. App. 1996). 


Neither the trial judge nor the court of appeals may direct a 
verdict on the ground that the probabilities are at least equal. 
This is a question for the jury if there is evidence to support one 
theory as more probable. Pullins v. Fentress County General 
Hospital and All-American Exterminating Co., 594 S.W.2d 
663 (Tenn. 1979). 


An inference is reasonable and legitimate only when the evi- 
dence makes the existence of the fact to be inferred more prob- 


able than the non-existence of the fact. Martin v. Washmaster 
Auto Center, 946 S.W.2d 314 (Tenn. App. 1996). 
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T.P.1.—CIVIL 2.03 Weighing Conflicting 
Testimony 


Although you must consider all of the evidence, you 
are not required to accept all of the evidence as true or 
accurate. 


You should not decide an issue by the simple process 
of counting the number of witnesses who have testified on 
each side. You must consider all the evidence in the case. 
You may decide that the testimony of fewer witnesses on 
one side is more convincing than the testimony of more 
witnesses on the other side. 


COMMENT 


The preponderance of evidence does not mean the greater 


number of witnesses merely. Wilcox v. Hines, 100 Tenn. 524, 45 
S.W. 781 (1898). 


One or two witnesses may testify to a given state of facts, 
and six or seven witnesses, of equal candor, fairness, intelligence, 
and truthfulness, and equally well corroborated by all the remain- 
ing evidence, and who have no greater interest in the result of 
the suit, testify against such state of facts. Then the preponder- 
ance of the evidence is determined by the number of witnesses. 
Wilcox v. Hines, Id. at 536; Hull v. Evans, 59 Tenn. App. 193, 
439 S.W.2d 110 (1968). 
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Ch. 2 EVIDENCE 2.04 


T.P.L—CIVIL 2.04 Absence of Witness or 
Evidence 


Under certain circumstances you may consider the 
absence of evidence or a witness. You may conclude that 
the [evidence] [testimony] of the witness would be adverse 
to that party who failed to offer it only if you find all of 
the following elements: 


1. That it was within the power of a party to [offer 
evidence] [produce a witness] on an issue in this 
case, but that party has failed to [offer the evi- 
dence] [to produce the witness]; and 


2. The [evidence] [witness] was uniquely under the 
control of the party and could have been produced 
by the exercise of reasonable diligence; and 


3. [The [evidence] [ witness] was not equally avail- 
able to an adverse party] [or] [the witness was 
likely to be biased against an adverse party be- 
cause of a relationship to the party who would be 
expected to produce the witness]; and 


4. The [evidence] [witness’ testimony] would not be 
merely cumulative; and 


5. A reasonable person under the same or similar cir- 
cumstances would have [offered the evidence] 
[produced the witness] if the [evidence] [testimony] 
would be favorable; and 


6. No reasonable excuse for the failure has been 
shown. 3 


You must find all of these elements before you can 
conclude that the [evidence] [testimony of a witness] 
would be adverse to a party. 


COMMENT 


The modifications from previous versions are based upon Devitt 
and Blackmar, § 17.19. No party is under any duty to call a given 
person as a witness. Tennessee Central Railway Co. v. Gleaves, 
2 Tenn. App. 549 (1926). The failure to call any person as a wit- 


23 


2.04 T.P.L—CIVIL Ch. 2 


ness may not be used as the basis for a finding on a point on 
which there is no evidence, National Life & Accident Insur- 
ance Co. v. Eddings, 188 Tenn. 512, 221 S.W.2d 695 (1949); 
McReynolds v. Cherokee Ins. Co., 815 S.W.2d 208 (Tenn. App. 
1991). The jury should not speculate as to what an uncalled wit- 
ness would have testified to had he been called. Hunt v. Hunt, 
56 Tenn. App. 683, 412 S.W.2d 7 (1965). 


The absence of a witness should be disregarded unless the 
jury finds the person was in a position to give evidence support- 
ing the claims of a party or to contradict evidence opposing that 
party and also that the party has not shown a reasonable 
explanation for not calling the witness. National Life & 
Accident Insurance Co. v. Eddings, 188 Tenn. 512, 221 S.W.2d 
695 (1949). In this event, the jury may, but is not required to, 
infer that the testimony of the uncalled person would not support 
such party’s case. National Life & Accident Insurance Co. v. 
Eddings, supra; Wooten v. State, 203 Tenn. 473, 314 S.W.2d 1 
(1958), and may draw the strongest inference against the party 
that the opposing evidence permits. Pickard v. Berryman, 24 
Tenn. App. 263, 142 S.W.2d 764 (1939). 


The court in Runnells v. Rogers, 596 S.W.2d 87 (Tenn. 
1980), makes it clear that an inference drawn from the failure of 
a party or witness to testify cannot replace the need for evidence 
to establish a prima facie case. As to either party, such an infer- 
ence cannot substitute for necessary evidence but is a rule for 
evaluation of the evidence the jury has heard. 


The missing witness must be shown to have knowledge of 
material facts and to be competent to testify. State v. Francis, 
669 S.W.2d 85 (Tenn. 1984), commented upon at 15 Mem.St.U.L. 
Rev. 105 (1984). 


With regard to the second element in the instruction, there 
are, as indicated therein, two instances in which a witness or ev- 
idence may not be equally available to both parties in spite of the 
powers of discovery and subpoena. McCormick on Evidence 
Sec. 272, p. 805 (8rd ed. 1984). First, the party against whom the 
inference is sought may possess a privilege that prevents the op- 
posing party from producing the evidence or witness. Similarly, 
in Boyd v. Boyd, 680 S.W.2d 462, 467 (Tenn. 1984), the court ap- 
proved the missing witness instruction in a will contest in which 
the plaintiffs trial counsel was also a material witness. This was 
a situation in which the plaintiffs could have made the witness 
available by not using him as trial counsel. Once they did, 
however, he became unavailable to the opposing parties. See also 
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National Life & Accident Insurance Co. v. Eddings, supra, 
in which the plaintiff refused to permit testimony of his treating 
physician. Many courts, on the other hand, will not permit use of 
the inference when the reason for unavailability is privilege, ap- 
parently because the inference dilutes the privilege itself. McCor- 
mick, supra, at p. 806, Case Comment, 15 Mem.St.U.L.Rev. 105, 
109 n. 23 (1984). 


The second instance in which a witness is available only to 
one party (represented by the second bracketed sentence in ele- 
ment 3) is that the witness, because of a relationship with a 
party, is likely to be biased against the adverse party and in 
favor of the party with whom he has a relationship. See DelR v. 
State, 590 S.W.2d 435, 440-2 (Tenn. 1979); McCormick, supra. 
In such a case, the failure of the party who has a relationship 
with the witness to call him places the adverse party in the posi- 
tion of having to call a witness who is in fact hostile, but who he 
cannot cross-examine or impeach. The fact of the relationship be- 
tween the uncalled witness and a party justifies the inference 
that the witness was not called by that party because what he 
would have said, if truthful, would have been detrimental. 


Normally, the failure of a party to produce an available wit- 
ness who is in a position to know the facts, and is apparently 
favorable to the party, gives rise to a presumption or inference, 
permissive and rebuttable in nature, that the testimony of such 
witness would not sustain the contention of such party. Raines 
v. Shelby Williams Industries, 814 S.W.2d 346, 349 (Tenn. 
1991). Also In re Estate of Nichols, 856 S.W.2d 397 (Tenn. 
1993). 


The missing witness rule is inapplicable where the witness 
was equally available to both parties and it seems no more likely 
that his testimony would favor one party than the other. Bland 
v. Allstate Ins. Co., 944 S.W.2d 372 (Tenn. App. 1996). 


For a discussion on the applicability of the missing witness 
rule in the context of expert witnesses see Dickey v. McCord, 63 
S.W.3d 714 (Tenn. App. 2001). 


This doctrine permits a court to draw a negative inference 
against a party that has intentionally, and for an improper 
purpose destroyed, mutilated, lost, altered, or concealed evidence. 
See Foly v. St. Thomas Hosp., 906 S.W.2d 448, 453-54 (Tenn. 
Ct. App. 1995) (cited in Eady v. Cigna Prop. and Cas. 
Companies, No. M 1998-00524-SC-WCMCV, 1999 WL 1253092, 
at No. 2 (Tenn. 1999)). See also Thurman v. Bryant Elec. 
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Supply Co., Inc. v. Unisys Corp Inc., No. 03A01-CV00152, 1991 
WL 222256, at No. 5 (Tenn. App. 1991). Leatherwood v. Wadley, 
121 S.W.3d 682, 703 (Tenn. Ct. App. 2003). 


Tennessee follows the majority rule permitting fact finders to 
draw an adverse inference against parties who invoke their Fifth 
Amendment rights in civil cases. For a discussion on the analysis 
required to determine the consequence to a party when a non- 
party invokes the Fifth Amendment, see Levine v. March, 266 
S.W.3d 426 (Tenn. Ct. App. 2007). 
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Ch. 2 EVIDENCE 2.05 


T.P.1.—CIVIL 2.05 Limited Admission of 
Evidence—Parties or 
Purpose 


[If evidence was admitted but limited to one or more 
parties, you must not consider it as to any other party.] 


[Whenever evidence was admitted for a limited pur- 
pose, you must not consider it for any other purpose. |] 


Your attention was called to these matters when the 
evidence was admitted. 


USE NOTE 


It is presupposed that the court will have admonished the 
jury of the limited scope of the evidence when it was initially 
admitted. 


COMMENT 


Evidence which is admissible on one issue cannot be excluded 


because it is inadmissible on another. Southern Ry. Co. v. 
Hooper, 16 Tenn. App. 112, 65 S.W.2d 847 (1932). 
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2.06 T.P.L—CIVIL Ch. 2 
T.P.I.—CIVIL 2.06 Deposition Testimony 


Certain testimony has been presented by deposition. A 
deposition is testimony taken under oath before the trial 
and preserved in writing [or on videotape]. You are to 
consider that testimony as if it had been given in court. 


USE NOTE 


The rules governing the use of depositions at trial are found 
at Tenn.R.Civ.P. 32. 7 
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Ch. 2 EVIDENCE 2.07 
T.P.I.—CIVIL 2.07 Interrogatories 


During the course of the trial you may have heard ref- 
erence made to the word “interrogatory”. An interroga- 
tory is a written question that must be answered under 
oath in writing. You are to consider interrogatories and 
their answers as if the questions had been asked and 
answered in court. | 


USE NOTE 


The rules governing the use of interrogatories at trial are 
found at Tenn.R.Civ.P. 33. 


Research References 


West’s Key Number Digest 
Trial €215, 232(2) 


Legal Encyclopedias 
C.J.S., Trial §§ 317, 372 


29 


2.08 T.P.L—CIVIL | Ch. 2 
T.P.I.—CIVIL 2.08 Requests for Admissions 


The [plaintiff] [defendant] has introduced into evi- 
dence certain “requests for admissions”. If these facts were 
admitted or not answered, you are to consider the facts to 
be true, since the other party had the opportunity to deny 
the admission request but did not do so. 


COMMENT 


Based on Tenn.R.Civ.P. 36. Since an agreement by the par- 
ties as to certain facts is an exercise of voluntary will, such stipu- 
lations will be enforced rigidly. Bearman v. Camatsos, 215 
Tenn. 231, 385 S.W.2d 91, 93 (1964). 
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Ch. 2 EVIDENCE 2.09 
T.P.1.—CIVIL 2.09 Stipulations 


A stipulation is an agreement. The parties have stipu- 
lated that certain matters of fact are true. They are bound 
by this agreement, and in your consideration of the evi- 
dence you are to treat these facts as proven. 


[The parties have stipulated that if ______ werre called 
as a witness, [he] [she] would testify as stipulated. You are 
to regard this stipulated testimony as if it had been given 
in open court by any other witness.] 
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T.P.1.—CIVIL 2.10 Failure of Party to 
Testify Concerning 
Conversations With 
Deceased or Incompetent 
Person 


[Name of deceased or incompetent person] cannot be 
here to testify. The law does not permit the [defendant] 
[plaintiff] [or] [any other person who has an interest] to 
testify about transactions with the person who is now 
[deceased] [incompetent]. Therefore, you should not 
consider as favorable or unfavorable that [name or status 
of defendant, plaintiff, or any other interested person] did 
not testify concerning such transactions with [name of 
deceased or incompetent person]. 


COMMENT 


Based upon T.C.A. §§ 24-1-202, 24-1-203. The purpose of the 
statute is to prevent one party from presenting testimony 
concerning an event while the other party is foreclosed because of 
death or incapacity. Newman v. Tipton, 191 Tenn. 461, 234 
S.W.2d 994 (1950). 


For evidence to be excluded, the witness must be a party or 
officer or director of a party, Gibson v. Parkey, 142 Tenn. 99, 
217 S.W. 647 (1919), and his testimony must concern some trans- 
action with or statement by the deceased or incompetent person. 
Montague v. Thomason, 91 Tenn. 168, 18 S.W. 264 (1892). 


Testimony concerning physical facts is admissible. Newman 
v. Tipton supra. When the claimant is called to testify to 
conversations held with the deceased by the administrator, and 
such testimony is elicited on cross-examination, the administra- 
tor cannot object to the testimony thus elicited. Cotton v. 
Roberts’ Estate, 47 Tenn. App. 277, 337 S.W.2d 776 (1960); 
Carman v. Huff, 32 Tenn. App. 687, 227 S.W.2d 780 (1949). The 
statute is strictly construed in favor of the admission of testimony. 
Christofiel v. Johnson, 40 Tenn. App. 197, 290 S.W.2d 215 
(1956). 
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Ch. 2 EVIDENCE 2.11 
T.P.1—CIVIL 2.11 Judicial Notice 


In this case the Court has taken what is known as 
“Judicial Notice” of certain facts. The Court may take 
judicial notice of facts that cannot be the subject of rea- 
sonable dispute. The Court has taken judicial notice that 
[state facts]. You must accept these facts as proven. 


USE NOTE 
This instruction is derived from Tenn. R. Evid. 201, 202. It is 


recommended that this instruction should be given to the jury at 
the time judicial notice is taken. 
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T.P.I.—CIVIL 2.12 Inadmissibility of Police 
Report 


During the course of the trial, you may have heard ref- 
erences to a police report. Pursuant to Tennessee law a 
police report itself is not admissible as evidence. 


USE NOTE 


The judge may wish to charge an instruction to this effect 
during trial, at the end of the trial, or both as appropriate under 
the circumstances. 


COMMENT 


Police reports are not excepted from the hearsay rule as a 
public record or report. See Tenn. R. Evid. 803(8); see McBee uv. 
Williams, 405 S.W.2d 668 (1966) (construing Tenn. Code Ann. 
§ 55-10-114(b) to exclude accident reports.) and Tenn. Code Ann. 
§ 55-12-108(b) (excluding Department of Safety determinations of 
fault in automobile accidents.). 
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Ch. 2 EVIDENCE 2.13 
T.P.I.—CIVIL 2.13 Spoliation 


If you determine by a preponderance of the evidence 
that a party intentionally, and in circumstances indicat- 
ing fraud and a desire to suppress the truth, destroyed, 
mutilated, lost, altered or concealed records relevant to a 
party’s claims, then the jury may infer that such destroyed, 
mutilated, lost, altered or concealed records would be 
unfavorable to the responsible party. Such an inference 
does not arise when the destruction was a matter of rou- 
tine and where there was no fraudulent intent. 


USE NOTE 


This should be used when it is a question of fact whether spo- 
liation has occurred. If fraud has not been previously defined in 
the jury instructions in the case, it should be charged in addition 
to this charge. Fraud is defined at T.P.I. 14.55A. 
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B. EVALUATION OF EVIDENCE 
T.P.IL—CIVIL 2.20 Credibility of Witness 


You are the sole and exclusive judges of the credibility 
or believability of the witnesses who have testified in this 
case. You must decide which witnesses you believe and 
how important you think their testimony is. You are not 
required to accept or reject everything a witness says. You 
are free to believe all, none, or part of any person’s 
testimony. 


In deciding which testimony you believe, you should 
rely on your own common sense and everyday experience. 
There is no fixed set of rules to use in deciding whether 
you believe a witness, but it may help you to think about 
the following questions: 


1. Was the witness able to see, hear, or be aware of 
the things about which the witness testified? 


2. How well was the witness able to recall and de- 
scribe those things? 


How long was the witness watching or listening? 
Was the witness distracted in any way? 
Did the witness have a good memory? 


How did the witness look and act while testifying? 


PP Oo ask Tis how 


Was the witness making an honest effort to tell the 
truth, or did the witness evade questions? 


8. Did the witness have any interest in the outcome 
of the case? 


9. Did the witness have any motive, bias or prejudice 
that would influence the witness’ testimony? 


10. How reasonable was the witness’ testimony when 
you consider all of the evidence in the case? 


11. Was the witness’ testimony contradicted by what 
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that witness has said or done at another time, by 
the testimony of other witnesses, or by other evi- 
dence? 


[12. Has there been evidence regarding the witness’ 
intelligence, respectability, or reputation for 
truthfulness?] 


[13. Has the witness’ testimony been influenced by 
any promises, threats, or suggestions? ] 


[14. Did the witness admit that any part of the wit- 
ness’ testimony was not true?] 


USE NOTE 


This instruction lists many matters affecting the credibility 
of a witness but is not intended to be exclusive. Inapplicable mat- 
ters may be omitted, the most common omissions being bracketed. 
The inclusion of inapplicable matters may be confusing to the 
jury and this may be especially true in regard to prior consistent 
statements which are rarely admissible. 


Evidence that at some time a witness, not a party to this ac- 
tion, has said or done something, which is inconsistent with the 
witness’ testimony at the trial, may be considered for the sole 
purpose of judging the credibility of the witness; but may never 
be considered as evidence or proof of the truth of any such 
statement. Where, however, the witness is a party to the case, 
and by such statement admits some fact or facts against his inter- 
est, then such statement or conduct, if knowingly made or done, 
may be considered as evidence of the truth of the fact or facts so 
admitted by the party as well as for the purpose of judging the 
credibility of the party as a witness. 


COMMENT 


As to prior consistent statements, see Farmer v. State, 201 
Tenn. 107, 296 S.W.2d 879 (1956), and McCormick on Evidence 
§§ 49, 251 (3d ed. 1984). For a general discussion, see McCand- 
less v. Oak Constructors, Inc., 546 S.W.2d 592 (Tenn. App. 
1976). 


Before a prior inconsistent statement may be admitted, a 
cross examiner is required to: (1) provide the witness an op- 
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portunity to admit, deny or explain the prior inconsistent state- 
ment; (2) refresh the witness’ memory; and (3) allow the witness 


to respond intelligently to the impeachment attempt. State v. 
Martin, 964 S.W.2d 564 (Tenn. 1998). 


Research References 


West’s Key Number Digest 
Trial €=210(1) to (4), 236(1) to (3) 


Legal Encyclopedias 
C.J.S., Trial §§ 263 to 265, 315 
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T.P.L—CIVIL 2.21 Discrepancies in 
Testimony 


There may be discrepancies or differences within a 
witness’ testimony or between the testimony of different 
witnesses. This does not necessarily mean that a witness 
should be disbelieved. Sometimes when two people observe 
an event they will see or hear it differently. Sometimes a 
witness may have an innocent lapse of memory. Witnesses 
may testify honestly but simply may be wrong about what 
they thought they saw or remembered. You should con- 
sider whether a discrepancy relates to an important fact 
or only to an unimportant detail. 


COMMENT 


Trivial discrepancies are not sufficient to impeach a witness. 
Vincent v. State, 50 Tenn. 120 (1871). Conflicting statements by 
one witness, unless corroborated by other evidence, generally 
cancel out each other. De Grafenreid v. Nashville Ry. & Light. 
Co., 162 Tenn. 558, 39 S.W.2d 274 (1931); Robinson v. Currey, 
153 S.W.3d 32, 40 (Tenn. Ct. App. 2004) perm. app. denied.; 
Donaho v. Large, 25 Tenn. App. 433, 450, 158 S.W.2d 447 (1941). 
When the contradictory statements are not material, it is a ques- 
tion of weight for the jury. Nashville C. & St. L. Ry. Co. v. 
Reeves, 25 Tenn. App. 359, 157 S.W.2d 851 (1941). 


Research References 


West’s Key Number Digest 
Trial €210(3), 236(1), 236(2) 


Legal Encyclopedias 
C.J.S., Trial §§ 315, 363 to 364 
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T.P.1.—CIVIL 2.22 Witness Willfully False 


You may conclude that a witness deliberately lied 
about a fact that is important to your decision in the case. 
If so, you may reject everything that witness said. On the 
other hand, if you decide that the witness lied about some 
things but told the truth about others, you may accept the 
part you decide is true and you may reject the rest. 


COMMENT 


It would be error to instruct the jury that it “will”, “shall”, or 
“must” reject the entire testimony. The rule is permissive only. 
Tenn. Cent. R. Co. v. Morgan, 132 Tenn. 1, 175 S.W. 1148 
(1915). For the rule to apply,the false testimony must have been 
willfully given and not due merely to mistake. McKinnon v. 
Michaud, 37 Tenn. App. 148, 260 S.W.2d 721 (1958). 


Research References 


West’s Key Number Digest 
Trial €210(2), 236(2) 


Legal Encyclopedias 
C.J.S., Trial §§ 315, 364 


40 


Ch. 2 EVIDENCE 2.23 


T.P.I.—CIVIL 2.23 Admissions Implied From 
Silence 


Sometimes silence may be an admission. Under certain 
circumstances you may conclude that a party admitted or 
agreed with something that was said in that party’s 
presence. Such evidence should be received with caution. 


For you to draw the conclusion that a party adopted 
another’s statement or believed it to be true, you must 
find all of the following elements: 


1. That the party heard and understood the state- 
ment; and 


2. That there was a reasonable opportunity to reply; 
and 


3. That the party was in such physical and mental 
condition that the party reasonably could be 
expected to reply; and 


4. That the statement was made under such circum- 
stances that it would normally call for an answer; 
and 


5. That the party failed to respond or made an evasive 
response to the statement. 


You must find all of these elements before you can 
consider the party’s silence or evasive answer to be an 
admission. 


USE NOTE 


This instruction should be used with extreme caution and 
should not be used when the non-answered statement was by a 
peace officer accusing the party of a criminal offense. This rule 
should be considered in the light of T.R.Ev. 403.2 and the evi- 
dence should be excluded when the probative value of the evi- 
dence is substantially outweighed by the dangers of unfair 
prejudice. 


COMMENT 
The general rule is that if an accusatory statement is made 
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in the presence and hearing of the defendant and the defendant 
remains silent, though having an opportunity to speak, then the 
fact of the making of the statement and the silence of the accused 
are admissible in evidence. Lovvorn v. State, 192 Tenn. 336, 241 
S.W.2d 419 (1951). It may be a jury question as to whether the 
person to be charged with an admission heard or understood the 
statement. 


This rule should be considered in the light of T.R.Ev. 403.2 
and the evidence should be excluded when the probative value of 
the evidence is substantially outweighed by the dangers of unfair 
prejudice. Hulsey v. Bush, 839 S.W.2d 411, 413 (Tenn. App. 
1992). In certain situations, silence is an intentional communica- 
tion and could constitute hearsay. Id. 


Research References 


West’s Key Number Digest 
Trial 211 


Legal Encyclopedias 
C.J.S., Trial §§ 271, 312 
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T.P.L—CIVIL 2.24 Privileges 


If a party claims the Fifth Amendment privilege 
against self incrimination as a basis to refuse to testify or 
to answer a question, whether at trial or in a deposition, 
you may infer that if that party had testified or had 
answered the question(s), the testimony or answer would 
have been adverse to that party. 


USE NOTE 


In the case of a non-party witness that invokes the Fifth 
Amendment, there are a number of factors that the judge must 
consider in determining whether to instruct the jury on an 
adverse inference against a party to the lawsuit: 


1. The nature of the relationship of the non-party to the 
party; 


2. The degree of control the party has invested in then 
non-party witness in regard to the key facts and subject mat- 
ter of the litigation; 


3. The compatibility of the interests of the party and 
non-party witness in the outcome of the litigation (..e., 
whether the assertion of the privilege advances both their 
interests); and 


4, Whether the non-party witness was a key figure in 
the lawsuit and played a controlling role in respect to any is- 
sues in the case. 7 


For a discussion on the analysis required to determine the 
consequence to a party when a non-party invokes the Fifth 
Amendment, see Levine v. March, 266 S.W.3d 426 (Tenn. Ct. 
App. 2007). 


If the judge determines that the jury should be instructed, 
then the following instruction is recommended: 


If a non-party witness claims the Fifth Amendment privilege 
against self incrimination as a basis to refuse to testify or to 
answer a question, whether at trial or in a deposition, you may 
infer that the testimony of the witness would have been adverse 
to the party with whom that witness is related or aligned. 
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COMMENT 
STATUTORY PRIVILEGES 
Privileges are provided by statute and constitution. Statutory 
privileges include: Attorneys § 23-3-105; clergymen § 24-1-206; 
attorney’s detective § 24-1-209; husband-wife § 24-1-201; news- 


men § 24-1-208; psychiatrist § 24-1-207; psychologists § 63-11- 
213; social workers § 63-23-107. 


44 


Ch. 2 EVIDENCE 2.25 
T.P.1.—CIVIL 2.25 Physical Laws, Facts 


You should consider all of the surrounding circum- 
stances at the time of the event or occurrence when weigh- 
ing the testimony of a witness. A statement of fact should 
be disregarded if you find the statement is inherently 
impossible or contrary to universally recognized physical 
laws or well established physical facts. 


COMMENT 


Based upon Lowe v. Preferred Truck Leasing, Inc., 528 
S.W.2d 38 (Tenn. App. 1975). 


Research References 


West’s Key Number Digest 
Trial 204, 213, 214 


Legal Encyclopedias 
C.J.S:, Trial §§ 298, 300, 306 to 307 
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T.P.I.—CIVIL 2.26 Evidence of Settlement 


You may consider evidence that a witness who was 
also involved in this incident [collision] has compromised 
and settled the witness’ claim only for the purpose of 
deciding whether or not that witness has any interest or 
bias in this case. You may not consider any settlement as 
an admission of liability for any loss or damage. 


COMMENT 
See T.C.A. § 29-11-105(b). 


The payment of medical bills or similar offers should not be 
discouraged by making such an admission of negligence. Such ev- 
idence is not competent as an admission tending to show action- 
able negligence although it may be admissible for other matters 


such as control or identity of the injury causing apparatus. Meegal 
v. Memphis Street Ry. Co., 34 Tenn. App. 403, 238 S.W.2d 519 
(1950). 


Research References 


West’s Key Number Digest 
Trial <=207 


Legal Encyclopedias 
C.J.S., Trial §§ 270, 317 
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C. EXPERT TESTIMONY 


T.P.I.—CIVIL 2.30 Expert Testimony— 
Determination of Weight 


Usually witnesses are not permitted to testify as to 
opinions or conclusions. However, a witness who has sci- 
entific, technical, or other specialized knowledge, skill, ex- 
perience, training, or education may be permitted to give 
testimony in the form of an opinion. Those witnesses are 
often referred to as “expert witnesses.” 


You should determine the weight that should be given 
to each expert’s opinion [and resolve conflicts in the 
testimony of different expert witnesses]. You should 
consider: 


1. The education, qualifications, and experience of 
the witness[es]; and 


2. The credibility of the witness[es]; and 


3. The facts relied upon by the witness[es] to support 
the opinion; and 


4. The reasoning used by witness[es] to arrive at the 
opinion. 


You should consider each expert opinion and give it 
the weight, if any, that you think it deserves. You are not 
required to accept the opinion of any expert. 


USE NOTE 


For expert testimony on the standard of care in a profes- 
sional malpractice case, see T.P.I.—Civil 6.05 and 6.18. 


COMMENT 


To give expert testimony, one must be particularly skilled, 
learned or experienced in a science, art, trade, business, profes- 
sion or vocation. The expert must possess a thorough knowledge 
of the subject matter of the line of inquiry upon which testimony 
is offered which is not within the general knowledge and experi- 
ence of the average person. Kinley v. Tennessee State Mutual 
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Ins. Co., 620 S.W.2d 79 (Tenn. 1981); Otis v. Cambridge 
Mutual Fire Ins. Co., 850 S.W.2d 439 (Tenn. 1992). There must 
be some showing that the witness has some special as well as 
practical knowledge of the subject that he is testifying about. 
Johnson v. Attkisson, 722 S.W.2d 390 (Tenn. App. 1986). 


Expert testimony is advisory only and its value is to be 
determined by the jury. Chambers v. Bradley Cty., 53 Tenn. 
App. 455, 384 S.W.2d 43 (1964). The fact finder is not required to 
accept or reject in its entirety the testimony of any particular 
expert. Reeves v. Olsen, 691 S.W.2d 527 (Tenn. 1985). Where a 
verdict is entirely dependent upon expert opinion evidence, there 
must be evidence to support the verdict. 


Although the treatment of a fracture is beyond the scope of 
expertise of a chiropractor, an opinion may be given as to the ef- 
fect of such an injury upon the spine and any resulting spinal 
disability. Smith v. Hale, 528 S.W.2d 543 (Tenn. 1975). 


An opinion of an expert must be based upon facts, proved or 
assumed, sufficient to form a basis for an opinion, and cannot be 
invoked to supply the substantial facts necessary to support that 
conclusion. Expert opinion is inadmissible if its factual founda- 
tion is nebulous. Parker v. Prince, 656 8.W.2d 391 (Tenn. App. 
1983). 


LAY OPINION TESTIMONY 


A lay witness can testify in the form of opinions where: 


(1) The opinions or inferences do not require a special 
knowledge, skill, experience, or training; 


(2) The witness cannot readily and with equal accuracy 
and adequacy communicate what the witness has 
perceived to the trier of fact without testifying in 
terms of opinions or inferences; and 


(3) The opinions and inferences will not mislead the trier 
of fact to the prejudice of the objecting party. Harwell 
v. Walton, 820 S.W.2d 116 (Tenn. App. 1991). 


This testimony can be admissible when it describes observed 
facts in the only way in which they can clearly be described; but 
it is limited to those circumstances where facts perceived by the 
senses are numerous and it is difficult to describe them ad- 
equately to the jury; and the conclusion to be drawn is simple 
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and within the range of common experience; and the witness can 
relate what has been seen more accurately and more easily by 
stating his conclusion than by attempting to detail the facts. 
Blackburn v. Murphy, 737 S.W.2d 529, 532 (Tenn. 1987). 


PHYSICIAN 


For the testimony of a physician to be admissible, it should 
show that the [predicted] result is reasonably certain and not a 
mere likelihood or possibility. Primm v. Wickes Lumber Co., 
845 S.W.2d 768 (Tenn. App. 1992). Testimony of experts as to the 
probable cause of injury is subject to the same rules as co in 
the case of probable effect of injury. Id. 


The trial court must determine whether the offered expert 
evidence will substantially assist the trier of fact in its factual 
determination and whether the facts and data underlying the ev- 
idence indicate a lack of trustworthiness. The court may consider: 
(1) whether scientific evidence has been tested and the methodol- 
ogy with which it has been tested; (2) whether the evidence has 
been subjected to peer review or publication; (3) whether a 
potential rate of error is known; (4) whether the evidence is gen- 
erally accepted in the scientific community; and (5) whether the 
expert’s research in the field has been conducted independent of 
litigation. McDaniel v. CSX Transp., Inc., 955 S.W.2d 257 
(Tenn. 1997), cert. denied, 524 U.S. 915, 118 S.Ct. 2296, 141 
L.Ed.2d 157 (1998). 


Research References 


West’s Key Number Digest 
Trial €=206, 235(7) 


Legal Encyclopedias 
C.J.S., Trial §§ 310, 362 
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T.P.IL.—CIVIL 2.31 Hypothetical Question 


An expert witness was asked to assume that certain 
facts were true and to give an opinion based upon that 
assumption. This is called a hypothetical question. You 
must determine if any fact assumed by the witness has not 
been established by the evidence and the effect of that 
omission, if any, upon the value of the opinion. 


USE NOTE 


A hypothetical question based on nonexistent facts should 
have no value. McCay v. Mitchell, 62 Tenn. App. 424, 463 
S.W.2d 710 (1970). The instruction at issue in that case would 
tell the jury to disregard the answer when the evidence fails to 
establish the truth of any of the asserted material facts in the hy- 
pothetical question. This instruction assumes that there is at 
least a question of whether there are enough established facts to 
give the opinion some value. The instruction may have to be 
modified if a fact vital to the opinion is at issue. 


COMMENT 


EXPERIMENTS: Experiments made under proper test condi- 


tions are competent evidence and are favorably received. Harwell 
v. Walton, 820 S.W.2d 116 (Tenn. App. 1991) citing Tenn. Juris, 
Evidence § 84. 


Research References 


West’s Key Number Digest 
Trial €=189, 253(7) 


Legal Encyclopedias 
C.J.S., Trial §§ 278, 387 
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Ch. 2 EVIDENCE 2.32 
T.P.1.—CIVIL 2.32 Computer Animation 


You have been shown a computer animated 
visualization. This visualization is intended by the party 
presenting it to help you understand the testimony [and 
opinion] of the witness by illustrating that testimony 
visually. Like the testimony of the witness, it may be ac- 
cepted or rejected in whole or in part. 


It is for you to decide what, if any, weight you will 
give to the testimony of any witness. If you find that the 
animation does not fairly and accurately depict the event 
that it is intended to portray or if it does not fairly or ac- 
curately illustrate the testimony of the witness, then you 
should disregard it. 


USE NOTE 
Refer to T.P.I.—Civil 2.33. 


This cautionary instruction should be given both when a com- 
puter animation is displayed and included in the concluding 
instructions. 


If the purpose of the computer evidence is to illustrate and 
explain a witness’s testimony, courts usually refer to the evi- 
dence as an animation. In contrast, a simulation is based in sci- 
entific or physical principles and data entered into a computer, 
which is programmed to analyze the data and draw a conclusion 
from it, and courts generally require proof to show the validity of 
the science before the simulation evidence is admitted. This 
instruction deals with computer animations. 


A computer animation offered to illustrate an expert’s opinion 
will not be admissible unless: 


1. The expert testimony is itself admissible pursuant to 
McDaniel and the applicable Tennessee Rules of Evidence; 
and 


2. The computer animation is a fair and accurate depic- 
tion of the event it purports to portray. 
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T.P.L—CIVIL 2.33 Computer Simulation 


You have been shown a computer animated simulation 
which has been received as opinion evidence. This simula- 
tion should be considered the same as other expert 
opinion testimony and it may be accepted or rejected in 
whole or part. 


It is for you to decide what, if any, weight you will 
give to any evidence. If you find that the simulation does 
not fairly and accurately depict the event that it is 
intended to portray or if the underlying data or process is 
not accurate or is not trustworthy, then you should disre- 
gard it. 


USE NOTE 
Refer to T.P.I.—Civil 2.32. 


This cautionary instruction should be given both when a com- 
puter simulation is displayed and included in the concluding 
instructions. 3 


A computer simulation is based on scientific or physical 
principles and data entered into a computer, which is pro- 
grammed to analyze the data and draw a conclusion from it, and 
courts generally require proof to show the validity of the underly- 


ing science before the simulation evidence is admitted. See State 
v. Farner, 66 S.W.3d 188, 208—209 (Tenn. 2001). 
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D. BURDEN OF PROOF 


T.P.L.—CIVIL 2.40 Burden of Proof— 
Preponderance of 
Evidence 


In this action, the plaintiff has the burden of establish- 
ing by a preponderance of the evidence all of the facts 
necessary to prove the following issues: 





The defendant has the burden of establishing by a 
preponderance of the evidence all of the facts necessary 
to prove the following issues: 


The term “preponderance of the evidence” means that 
amount of evidence that causes you to conclude that an al- 
legation is probably true. To prove an allegation by a 
preponderance of the evidence, a party must convince you 
that the allegation is more likely true than not true. 


If the evidence on a particular issue is equally bal- 
anced, that issue has not been proven by a preponderance 
of the evidence and the party having the burden of prov- 
ing that issue has failed. 


You must consider all the evidence on each issue. 
USE NOTE 


There can be no adequate instruction on the burden of proof | 
without a specific reference to the issues involved. A general ref- 
erence in such terms as “the allegations on which he relies” is 
insufficient in that the jury cannot be expected to separate imma- 
terial allegations from fundamental issues. The rule applies to 
particular issues, and at some point the issues and the party or 
parties having the burden of proving them must be specified. 


In a comparative fault case, it may be necessary to define 
“plaintiff” to include any party who seeks damages. The plaintiffs 
burden of proof might be stated as follows: 

(1) That the defendant was at fault; and (2) the nature 
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and extent of the injuries claimed to have been so suf- 
fered, the elements of the plaintiffs damage, and the 
amount thereof. 


In cases of multiple defendants, it may be necessary to name 
each defendant individually. Defendant’s burden of proof might 
be stated as follows: 


(1) That the plaintiff was at fault. 


If there are no affirmative defense issues or claims of fault 
made by the defendants in the case, the second paragraph of this 
instruction should be stricken. 


COMMENT 


It is not to be implied that there is only one way of discussing 
the burden of proof with a jury. We are not dealing with a specific 
law or rule but with an idea or intangible concept. The symbolic 
scales of justice are always shown with empty pans. The term 
proximate cause has been defined in a non-legal manner as the 
jury’s present concept of public policy, and this definition can ap- 
ply even more aptly to the burden of proof. 


Other useful phrases include: The proposition is more proba- 
bly true than not true. IJl.Pat.Inst. (2d ed. 1971). The evidence 
that supports his claim on that issue must appeal to you as more 
nearly representing what took place than that opposed to his 
claim. New York Pat.Inst. (1965). A party must persuade you 
that his claim is more probably true than not true. Pat.Inst. for 
Kansas (1966). If you find that the proposition might very well be 
true but, from all the evidence, it might just as well not be true, 
the burden of proof fails. 


The third paragraph of this instruction was expressly ap- 
proved in Austin v. City of Memphis, 684 S.W.2d 624 (Tenn. 
App. 1984). 


In certain cases, a claim must be established by “clear and 
convincing proof’. See Allen v. Harvey, 568 S.W.2d 829 (Tenn. 
1978) (inheritance by child born out of wedlock); Hodges v. S. C. 
Toof & Co., 833 S.W.2d 896 (Tenn. 1992), punitive damage 
elements. See T.P.].—Civil 14.55. See T.P.I.—Civil 7.04 (malice 
element in libel). 


Research References 


West’s Key Number Digest 
Trial 205, 206, 234(7), 235(1) to (7) 
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Legal Encyclopedias 
C.J.S., Trial §§ 308, 310, 354 to 362 
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T.P.I.—CIVIL 2.41 Burden of Proof—Clear 
and Convincing Evidence 


Clear and convincing evidence is a different and 
higher standard than preponderance of the evidence. It 
means that the defendant’s wrong, if any, must be so 
clearly shown that there is no serious or substantial doubt 
about the correctness of the conclusions drawn from the 
evidence. 


USE NOTE 


In certain cases, a claim must be established by clear and 
convincing evidence: 


Constructive trust. See Sanderson v. Milligan, 585 S.W.2d 
573 (Tenn. 1979) (citing Linder v. Little, 490 S.W.2d 717 (Tenn. 
Ct. App. 1972)); Story v. Lanier, 166 S.W.3d 167, 185 (Tenn. Ct. 
App. 2004) (quoting Myers v. Myers, 891 S.W.2d 216, 219 (Tenn. 
Ct. App. 1994)); Allen v. Nat’l Bank of Newport, 839 S.W.2d 
763 (Tenn. Ct. Ap. 1992); Cothron v. Cothron, 110 S.W.2d 1054 
(Tenn. Ct. App. 1937). 


Existence of an unknown motorist to recover under the unin- 
sured motorist provision of an insurance policy when no physical 
contact occurred between the unknown motorist and the insured. 
See Tenn. Code Ann. § 56-7-1201(e) (2008). 


Heir or devisee survived the decedent by one hundred twenty 
hours. Tenn. Code Ann. § 31-3-120 (2007). 


Impeach a notary certificate of acknowledgment. See Estate 
of Acuff v. O’Linger, 56 S.W.3d 527, 531 (Tenn. Ct. App. 2001). 


Implied dedication of a public road. See Brandy Hills 
Estates v. Reeves, 237 S.W.3d 307, 321 (Tenn. Ct. App. 2006). 


Implied partnership or joint venture. See Via v. Oehlert, 
347 S.W.3d 224 (Tenn. Ct. App. 2010). 


Inheritance by child born out of wedlock. See Allen v. Harvey, 
568 S.W.2d 829 (Tenn. 1978). 


Lack of mental capacity as a basis to void a marriage. See In 
re Estate of Smallman, 398 8.W.3d 134, 155 (Tenn. 20138). 


Oral contract between a property owner and a real estate 
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broker. See Lay v. Fairfield Dev., 929 S.W.2d 352 (Tenn. Ct. 
App. 1996); Lewis v. Wallace, 1985 Tenn. App. LEXIS 2675 
(1985) (citing Alexander v. C.C. Powell Realty Co., Inc., 535 
S.W.2d 154 (Tenn. Ct. App. 1975)). 


Oral trust made contemporaneously with a transfer of realty. 
See Linder, 490 S.W.2d at 723. 


Overcome the presumption of undue influence. See Childress 
v. Currie, 74 S.W.3d 324, 328 (Tenn. 2002) (quoting Matlock v. 
Simpson, 902 S.W.2d 384, 386 (Tenn. 1995)). 


Parental relationship for purposes of intestate succession. 
See Tenn. Code Ann. § 31-2-105 (2007). 


Prescriptive easement. See Newman v. Woodard, 288 
S.W.3d 862, 868 (Tenn. Ct. App. 2008). 


Prove the execution and contents of a written instrument 
which is not produced. See Pearson v. McCullum, 173 S.W.2d 
150, 158 (Tenn. Ct. App. 1941). 


Proving malice in defamation cases. See T.P.I.—Civil 7.04. 


Punitive damages. See Tenn. Code Ann. § 29-39-104(a)(1) 
(Supp. 2014); Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 901 
(Tenn. 1992). 


Recovery of actual documented expenses by non-licensed 
contractor. See Tenn. Code Ann. § 62-6-103 (Supp. 2014); Varna- 
doe v. McGhee, 149 S.W.3d 644 (Tenn. Ct. App. 2004). 


Reform a written contract on ground of mistake. See Pierce 
v. Flynn, 656 S.W.2d 42, 46 (Tenn. Ct. App. 1983) (quoting David- 
son v. Greer, 35 Tenn. (3 Sneed) 384 (1855)). 


Set aside a deed or invalidate a written instrument. See 
Estate of Acuff, 56 S.W.3d at 531; Pugh v. Burton, 166 S.W.2d 
624, 627 (Tenn. Ct. App. 1942). 


COMMENT 


While the clear and convincing evidence standard is more 
exacting than the preponderance of the evidence standard, 
Rentenbach Eng’g Co. v. General Realty, Ltd., 707 S.W.2d 
524 (Tenn. App. 1985), it does not require such certainty as the 
beyond a reasonable doubt standard. Brandon v. Wright, 838 
S.W.2d 532 (Tenn. App. 1992). 
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Clear and convincing evidence eliminates any serious or 
substantial doubt concerning the correctness of the conclusions to 
be drawn from the evidence. O’Daniel v. Messier, 905 S.W.2d 
182 (Tenn. App. 1995). It should produce in the fact finder’s mind 
a firm belief or conviction with regard to the truth of the claims 
sought to be established. Walton v. Young, 950 S.W.2d 956 
(Tenn. 1997). 


Research References 
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C.J.S., Trial §§ 308, 310, 354, 366 
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T.P.I.—CIVIL 3.00 Introduction— 
Comparative Fault 
Suggested Outline 


The drafting of comparative fault instructions is a 
challenging task for both trial judges and attorneys. The 
intructions must be tailored to the facts of the individual 
case and must take into account the most recent develop- 
ments in this rapidly changing area of law. 


As an aid to trial judges and attorneys the Committee 
has included an outline for the suggested order of the 
instructions to be used in comparative fault cases. The 
goal of the suggested order used in the suggested outline 
is to present the instructions to the jury in a logical 
fashion to help the jury to better understand the 
instructions. 


This outline is supplemented by several fact specific 
examples to serve as an aid in preparing instructions, the 
examples are found in the Appendix. Attorneys are urged 
to submit special requests for jury instructions applicable 
to the facts of their case to aid the trial judge in giving an 
accurate charge. 


Comparative Fault Suggested Outline 


1. Identification of those who can be at fault and 
explanation of “preponderance of evidence.” 


2. Definition of fault. 
. Definition of negligence. 
. Negligence per se (if applicable). 
. Common law duties. 


3 
4 
5 
6. Legal cause. 
7. Eaton v. McLain factors (if applicable). 
8 


. Impact of finding of comparative fault. 
61 


3.00 


9. Conclusion. 
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B. RIGHT TO RECOVER 


T.P.1.—CIVIL 3.01 Determination of 
Whether Plaintiff 
Entitled to Recover a 
Verdict (No Issue of 
Comparative Fault) 


A plaintiff is entitled to recover compensation for an 
injury that was legally caused by the negligent conduct of 
a defendant. In this case, the plaintiff has the burden of 
proving: 


1. That the defendant was negligent; and 


2. That the negligence was a cause in fact and legal 
cause of injury to the plaintiff. 


USE NOTE 


This is merely an introductory statement which one may find 
useful but which may be omitted where it is not needed. 


COMMENT 


A negligence claim requires proof of the following elements: 
(1) a duty of care owed by the defendant to the plaintiff; (2) 
conduct by the defendant falling below the standard of care 
amounting to a breach of that duty; (3) an injury or loss; (4) 
causation in fact; and (5) proximate or legal cause. The existence 
of a legal duty is a question of law for the court which requires 
consideration of whether “such a relation exists between the par- 
ties that the community will impose a legal obligation upon one 
for the benefit of others.” Coln v. City of Savannah, 966 S.W.2d 
34 (Tenn. 1998). 
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T.P.L—CIVIL 3.02 Admitted Fault 


[Defendant admits that the [incident] was caused by 
the defendant’s negligence. However, defendant denies 
that the defendant’s negligence caused any of the plain- 
tiffs claimed injuries and losses.] 


[Defendant admits fault which caused injury to the 
plaintiff, but defendant denies the nature and extent of 
the injuries and losses claimed by the plaintiff.] 


The plaintiff has the burden of proving the following 
issues by a preponderance of the evidence: 


1. [Did the plaintiff receive an injury that was caused 
by the incident] [What is the nature and extent of the 
plaintiffs injuries caused by the incident]; and 


2. What amount of damages will compensate the 
plaintiff for the injury, if any, that the plaintiff received? 


The term “preponderance of the evidence” means that 
amount of evidence that causes you to conclude that an al- 
legation is probably true. To prove an allegation by a 
preponderance of the evidence, a party must convince you 
that the allegation is more likely true than not true. 


If the evidence on a particular issue is equally bal- 
anced, that issue has not been proven by a preponderance 
of the evidence and the party having the burden of prov- 
ing that issue has failed. 


You must consider all the evidence on each issue. 


The admission of liability should not prejudice you for 
or against the defendant in fixing the amount of damages, 
if any. 


USE NOTE 


If fault is admitted, this instruction may be given before trial, 
and may be given before voir dire, opening statement, or the pre- 
sentation of evidence. 

If liability is admitted, it will be helpful to the jury to give a 
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brief statement of undisputed facts immediately before giving 
this instruction. Counsel for the parties should be consulted on 
the substance of the statement of facts to eliminate the risk of 
any error. 


The Committee also recommends that an appropriate phrase 
be substituted for the word “incident” in the first line, e.g. “the 
automobile collision of April 12, 2005”; or “plaintiffs fall on 
defendant’s property.” The same change should be made in the 
paragraph one of the “issues” section of the jury instruction. 


The Committee included two options for the second sentence 
of this instruction. A defendant may admit liability but deny that 
the plaintiff received any injury or loss whatsoever as a result of 
defendant’s negligence. If that is the defendant’s theory, then the 
first bracketed sentence should be used in paragraph one and in 
the first paragraph of the “issues” section. 


On the other hand, a defendant may admit liability and admit 
that the plaintiff was injured by defendant’s negligence but deny 
the nature and extent of the injuries and losses claimed by the - 
plaintiff. If that is the defendant’s theory, the second bracketed 
sentence should be used in paragraph one and in the first 
paragraph of the “issues” section. 


In a wrongful death case, reference to injuries and losses 
should be deleted. If defendant admits negligence but denies that 
the negligence caused the death, the second sentence of the 
instruction should read: “However, defendant denies that the 
defendant’s negligence caused the death of (insert name of 
decedent).” 


If the defendant admits negligence and admits that the 
negligence caused the decedent’s death but disputes the amount 
of damages sought by the plaintiff, the second sentence of the 
instruction should read: “However, defendant disputes the 
amount of damages claimed by the plaintiff.” 


Regardless of the bracketed language chosen, T.P.I.—Civil 
14.01 should be charged immediately after this section if the case 
involves personal injuries. If the case is a wrongful death case, 
T.P.I.—Civil 14.30 should be utilized. 
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C. STANDARD OF CARE 
T.P.IL.—CIVIL 3.05 Definition of Negligence 


Negligence is the failure to use ordinary or reasonable 
care. It is either doing something that a reasonably care- 
ful person would not do, or the failure to do something 
that a reasonably careful person would do, under all of 
the circumstances in this case. The mere happening of an 
injury or accident does not, in and of itself, prove 
negligence. 


A person may assume that every other person will use 
reasonable care, unless a reasonably careful person has 
cause for thinking otherwise. 


COMMENT 


Duty is the legal obligation owed by defendant to plaintiff to 
conform to a reasonable person standard of care for the protec- 
tion against unreasonable risks of harm. McCall v. Wilder, 913 
S.W.2d 150 (Tenn. 1995). The existence or nonexistence of a duty 
owed to plaintiff is entirely a question of law for the Court. Carson 
v. Headrick, 900 S.W.2d 685 (Tenn. 1995). Also see McClung v. 
Delta Square Ltd. Partnership, 937 S.W.2d 891, 901 (Tenn. 
1996); Coln v. City of Savannah, 966 S.W.2d 34 (Tenn. 1998). 


Under an exception to the policemen and firemen’s rule, a cit- 
izen has a duty to refrain from, either by action or inaction, 
intentionally, maliciously, or recklessly causing injury to police 
officers responding to a citizen’s call for assistance. Recognition of 
moral fault as a component of public policy is a common principle 
of tort law. Carson v. Headrick, 900 S.W.2d 685 (Tenn. 1995). 


PUBLIC DUTY DOCTRINE 


The public duty doctrine shields a public employee from suits 
for injuries that are caused by the public employee’s breach of a 
duty owed to the public at large. Private citizens cannot maintain 
an action complaining of the wrongful acts of public officials un- 
less such private citizens aver special interest or a special injury 
not common to the public generally. An exception exists where a 
special relationship exists between the plaintiff and the public 
employee which gives rise to a “special duty” that is more partic- 
ular than the duty owed by the employee to the public at large. 
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A special duty of care exists when (1) officials, by their ac- 
tions, affirmatively undertake to protect the plaintiff and the 
plaintiff relies upon the undertaking; (2) a statute specifically 
provides for a cause of action against an official or municipality 
for injuries resulting to a particular class of individuals, of which 
the plaintiff is a member, for failure to enforce certain laws; or 
(3) the action involves intent, malice, or reckless misconduct. 
Ezell v. Cockrell, 902 S.W.2d 394 (Tenn. 1995). But see Bridges 
v. City of Memphis, 952 S.W.2d 841 (Tenn. App. 1997) as to 
suits against the governmental agency. 


Foreseeability is the test for negligence, and the inquiry is 
whether defendant’s conduct created an unreasonable risk of 
harm to plaintiff. Spivey v. St. Thomas Hosp., 31 Tenn. App. 
12, 211 S.W.2d 450 (1947); Lancaster v. Montesi, 216 Tenn. 50, 
390 S.W.2d 217 (1965). 


The term “reasonable care” must be given meaning in rela- 
tion to the circumstances. Ordinary, or reasonable, care is to be 
estimated by the risk entailed through probable dangers attend- 
ing the particular situation and is to be commensurate with the 
risk of injury. The risk involved is that which is foreseeable; that 
is, if a reasonable person could foresee the probability of its oc- 
currence or if the person was on notice that the likelihood of 


danger to the party to whom is owed a duty is probable. Doe v. 
Linder Constr. Co., 845 S.W.2d 173 (Tenn. 1992). 


The risk involved is that which is foreseeable; a risk is fore- 
seeable if a reasonable person could foresee the probability of its 
occurrence or if the person was on notice that the likelihood of 
danger to the party to whom is owed a duty is probable. Foresee- 
ability is the test of negligence. Eaton v. McLain, 891 S.W.2d 
587 (Tenn. 1994). 


Factors to be considered in determining whether a risk is an 
unreasonable one include: the foreseeable probability of the harm 
or injury occurring; the possible magnitude of the harm or injury; 
the importance or social value of the activity; the usefulness of 
the conduct to the defendant; the feasibility of alternative, safer 
conduct and the relative costs and burdens associated with that 
conduct; the relative usefulness of the safer conduct; and the rel- 
ative safety of alternative conduct. McCall v. Wilder, 913 S.W.2d 
150 (Tenn. 1995). 


Where the intentional actor and the negligent actor are both 
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named defendants and each are found to be responsible for the 
plaintiffs injuries, then each defendant will be jointly and sever- 
ally liable for the plaintiffs total damages. In the context of a 
negligent defendant failing to prevent foreseeable intentional 
conduct, the joint liability is a very reasonable and just rule of 
law which compels each to assume and bear the responsibility of 
the misconduct of all. Limbaugh v. Coffee Medical Center, 59 
S.W.3d 73 (Tenn. 2001). 


Supreme Court held physician owed a duty to plaintiff to 
warn physician’s patient of the risks of driving under the influ- 
ence of two prescribed drugs, but physician did not owe duty to 
plaintiff in deciding whether or not to prescribe the medications 
to the patient. Burroughs v. Magee, 118 S.W.3d 323 (Tenn. 
2003). 


An unavoidable accident in its truest form is nothing more 
than a lack of negligence on the part of any party. An adequate 
instruction on negligence alone is sufficient and an unavoidable 
accident charge is unnecessary except in, perhaps, the most 
unusual of circumstances. Ricketts v. Robinson et al., 169 
S.W.3d 642 (Tenn. Ct. App. 2004). 


Research References 


West’s Key Number Digest 
Negligence ¢=1, 139(1) 


Legal Encyclopedias 
C.J.S., Negligence §§ 1 et seq., 18 et seq., 286, 287 
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T.P.I.—CIVIL 3.06 Right to Assume Other’s 
Normal Faculties 


In the absence of reasonable cause for thinking other- 
wise, a person who is using ordinary care has a right to 
assume that other persons are ordinarily intelligent and 
possess normal sight and hearing. 


USE NOTE 


This instruction should be used only when a question has 
been raised of a party’s impaired faculty but should not be used 
when the person is obviously a child. 


COMMENT 


A sudden loss of consciousness or physical capacity experi- 
enced while driving which is not reasonably foreseeable is a 
defense to a negligence action. The defense is not available under 
circumstances in which the defendant was made aware of facts 
sufficient to lead a reasonably prudent person to anticipate that 
driving in that condition may result in an accident. McCall v. 
Wilder, 913 S.W.2d 150 (Tenn. 1995). 


Research References 


West’s Key Number Digest 
Negligence €-137 to 141 


Legal Encyclopedias 


Am. Jur. 2d, Negligence § 84 
C.J.S., Negligence §§ 281 et seq. 
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T.P.L—CIVIL 3.07 Standard of Care 
Imposed on Minors (Not 
Drivers of Motor Vehicles) 


[The law presumes that a minor between the ages of 
seven and fourteen is not capable of negligent conduct, 
but you may determine that the evidence has overcome 
that presumption and find the minor capable of 
negligence.] 


[The law presumes that a minor between the ages of 
fourteen and eighteen is capable of negligent conduct, but 
you may determine that the evidence has overcome that 
presumption and find the minor not capable of negligence. ] 


The negligence of a minor, if any, must be determined 
in light of the minor’s age, experience, training, education, 
maturity and other factors that would influence the 
minor’s judgment. A minor will not be held to the stan- 
dard of care imposed on adults. A minor is chargeable with 
such care as a reasonably careful person of similar age, 
capacity, knowledge, and experience would be expected to 
use. 


USE NOTE 


This instruction should not be used as to a minor operating a 
motor vehicle upon a public roadway. Powell v. Hartford 
Accident & Indemnity Co., 217 Tenn. 503, 398 S.W.2d 727 
(1966). 


The “seven-fourteen rule” may have been abolished by 
McIntyre and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), 
although the burden of proof rule has not been mentioned. If the 
minor is between the ages of seven and fourteen, the jury should 
be instructed that it is the opposing party’s burden to prove by a 
preponderance of the evidence that the minor was capable of 
fault. If the minor is between the ages of fourteen and eighteen, 
the jury should be instructed that it is the minor’s burden to 
prove that he was not capable of fault. See T.P.I.—Civil 2.40. 


COMMENT 


(Under pre-comparative negligence case law) 


It is implicit in all cases that the fact that a child does not 
70 


Ch. 3 NEGLIGENCE, FAULT AND CAUSATION 3.07 


have as mature judgment as does an adult does not excuse the 
child from exercising the judgment and discretion which it does 
have. 


Negligence on the part of a minor is to be measured by his 
age and his ability to discern and appreciate circumstances of 
danger. He is not chargeable with the same degree of care as an 
experienced adult, but is only required to exercise such prudence 


as one of his years may be expected to possess. Queen v. Dayton 
Coal & Iron Co., 95 Tenn. 458, 32 S.W. 460, 30 L.R.A. 82 (1895). 


Capacity in this context is capacity to appreciate the risk and 
form a reasonable judgment. Prosser and Keeton on the Law of 
Torts § 32, p. 179 (5th ed. 1984). 


“In 20 R.C.L. 127, Section 106, it is said that children be- 
tween the ages of seven and fourteen years may or may not be 
guilty of contributory negligence, depending upon their mental 
development and other circumstances; the presumption being 
that incapacity continues during this period.” Manning v. 
American Clothing Co., 147 Tenn. 274, 247 S.W. 103 (1922); 
Wolfe v. Hart, 679 S.W.2d 455 (Tenn. App. 1984); Cardwell v. 
Bechtol, 724 S.W.2d 739 (Tenn. 1987). Thus, the above rule 
concerning the ages mentioned was born in this State and still 
lives. 


A minor engaged in the operation of a motor vehicle, for which 
a license is required, upon the public roads, streets, alleys and 
highways is charged with the same standard of care as an adult 
person. Powell v. Hartford Accident and Indemnity Co., 217 
Tenn. 503, 398 S.W.2d 727 (1966); Black v. Quinn, 646 S.W.2d 
437 (Tenn. App. 1982); Cook by and through Uithoven uv. 
Spinnaker’s of Rivergate, 878 S.W.2d 934 (Tenn. 1994). 


See also Learue v. State, 757 S.W.2d 3 (Tenn. App. 1987) 
contributory negligence of 14-year old bars recovery; evidence did 
not rebut presumption that minor was capable of exercising care 
for his own safety. 


Post McIntyre 


As in pre-McIntyre cases, the fault of minors is to be 
determined in light of the individual minor’s age, experience, 
training, education, etc. Eaton v. McLain, 891 S.W.2d 587 
(Tenn. 1994). 


Research References 


West’s Key Number Digest 
Infants 61; Negligence <7139(8) 
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Legal Encyclopedias 
C.J.S., Infants §§ 193, 194; Negligence § 291 
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Ch. 3, NEGLIGENCE, FAULT AND CAUSATION 2.08 
T.P.I.—CIVIL 3.08 Sudden Emergency 


A person who is faced with a sudden or unexpected 
emergency that calls for immediate action is not expected 
to use the same accuracy of judgment as a person acting 
under normal circumstances who has time to think and 
reflect before acting. A person faced with a sudden emer- 
gency is required to act as a reasonably careful person 
placed in a similar position. A sudden emergency will not 
excuse the actions of a person whose own negligence cre- 
ated the emergency. | 


If you find there was a sudden emergency that was not 
caused by any fault of the person whose actions you are 
judging, you must consider this factor in determining and 
comparing fault. 


USE NOTE 


This rule applies to either plaintiff or defendant. Unless there 
are two or more courses of action available to the party after he 
has actual notice of the perilous situation there is no reason to 
invoke the rule. The rule implies a choice of action. 


COMMENT 


Rule recognized in McClard v. Reid, 190 Tenn. 337, 229 
S.W.2d 505 (1950); Irvin v. City of Kingsport, 602 S.W.2d 495 
(Tenn. App. 1980). The rule is not an exception to the general 
rule but recognizes that an emergency is one of the circumstances 
contemplated by the general rule. The party is exonerated of 
negligence if the course he takes in an emergency is one that 
might fairly be chosen by a reasonably prudent person. Ferga- 
son v. Crawford, 24 Tenn. App. 646, 148 S.W.2d 45 (1940). 


In Pendleton v. Evetts, 611 S.W.2d 607 (Tenn. App. 1981), 
no error was found in charging sudden emergency when defendant 
testified she encountered patches of ice while slowing to stop, the 
court saying that even on an ice-covered road, a patch of espe- 
cially slick ice may present a sudden emergency. The trial judge 
is cautioned that this instruction applies to a choice of action 
made after the emergency occurs, not to an event, foreseeable or 
not, which causes harm without any opportunity for a choice of 
action in an emergency. If the emergency event is not foreseeable 
and there is no opportunity to react, there is no negligence. If it 
were foreseeable, then not to foresee it might be negligence. 
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In a similar case, Ellison v. Lankford, 650 S.W.2d 762 
(Tenn. App. 1983), the sudden emergency charge was given for 
the benefit of the defendant who had no choice of action avail- 
able, and the court emphasized the rule that the party claiming 
benefit of the rule must be free of fault in creating the emergency. 


See also Kowalski v. Eldridge, 765 S.W.2d 746 (Tenn. App. 
1988), in which the court found that the approach of a fire truck 
was not such an occurrence as to be encompassed by the sudden 
emergency doctrine. 


The existence of a sudden emergency is one of the factors to 


be taken into account in assigning fault to each party. Eaton v. 
McLain, 891 S.W.2d 587 (Tenn. 1994). 


Research References 


West’s Key Number Digest 
Automobiles ¢159; Negligence 12 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 257, 268; Negligence § 17 
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T.P.IL—CIVIL 3.08A Defense of Sudden Loss 
of Consciousness or 
Capacity 


The defendant alleges [he/she] experienced a sudden 
loss of consciousness or physical capacity while driving. A 
sudden loss of consciousness or physical capacity experi- 
enced while driving which is not reasonably foreseeable is 
a defense to a negligence action. To constitute a defense, 
the defendant must establish that the sudden loss of 
consciousness or physical capacity to control the vehicle 
was not reasonably foreseeable to a prudent person. This 
defense is not available under circumstances in which the 
defendant was aware of facts sufficient to lead a reason- 
ably prudent person to anticipate that driving in that 
condition would create an unreasonable risk of harm to 
others. 


USE NOTE 


This instruction should be used instead of the sudden emer- 
gency instruction, 3.08, in cases involving sudden loss of 
consciousness or capacity. 


In cases not involving motor vehicles, this instruction should 
be tailored to the facts of the case. 


COMMENT 


See McCall v. Wilder, 913 S.W.2d 150, 155-156 (Tenn. 1995); 
see also Comment to T.P.I.—Civil 3.06. 
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3.09 T.P.I.—CIVIL Ch. 3 
T.P.I.—CIVIL 3.09 Negligence Per se 


A person who violates a statute or ordinance is 
negligent. However, a person violating a statute or ordi- 
nance is not at fault unless you also find that the violation 
was a legal cause of the injury or damage for which claim 
has been made. 


USE NOTE 
This rule applies to either plaintiff or defendant. 


The Committee would ordinarily discourage the reading of 
the text of an entire statute, ordinance, or regulation. The word- 
ing of these enactments is often confusing to jurors and, perhaps 
more importantly, usually the dispute between the parties centers 
only on a portion of the statute, ordinance or regulation. 


COMMENT 


The violation of a statutorily imposed duty is negligence per 
se. Steagall v. Dot Mfg. Corp., 223 Tenn. 428, 446 S.W.2d 515 
(1969), but there must be a casual connection between the viola- 
tion and the injury. Bennett v. Putnam County, 47 S.W.3d 438 
(Tenn. App. 2000). 


The plaintiff must be a person who was within the protection 
and intended benefit of the law. Alex v. Armstrong, 215 Tenn. 
276, 385 S.W.2d 110 (1964). 


A sudden, unforeseeable and unintended violation of a stat- 
ute (such as the momentary violation of the statute requiring 
brakes on cars by sudden mechanical failure) is negligence per se 
and will support a cause of action against the violator and the 
burden passes to defendant to convince the jury that the viola- 
tion of the statute, if unintentional, was consistent with due care 
on his part. Purser v. Thompson, 31 Tenn. App. 619, 219 S.W.2d 
211 (1948). 


An actor is excused from complying with a statute when 
compliance would have resulted in a greater risk of harm to 
himself or others. Standridge v. Godsey, 189 Tenn. 522, 226 
S.W.2d 277 (1949); Restatement 2d. of Torts Sec. 288a. In Stea- 
gall, supra, the Court declined to rule on the question of whether 
a violation of a federal regulation was negligence per se. 


A violation of internal police department policies and 
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procedures does not constitute negligence or negligence per se. 
Nevill v. City of Tullahoma, 756 S.W.2d 226 (Tenn. 1988). 
Private rules of a master regulating the conduct of his servants 
in the management of his own business, although for the protec- 
tion of others, stand on an entirely different footing from statutes 
and ordinances designed for the protection of the public. A person 
cannot, by the adoption of private rules, fix the standard of his 
duty to others. That is fixed by law, either statutory or common. 
Negligence or the exercise of reasonable care must be determined 
by the standard fixed by law without regard to any private rules 
of the party. Snider v. Snider, 855 S.W.2d 588 (Tenn. App. 1993). 
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D. CAUSATION 
T.P.I.—CIVIL 3.20 Causation 


A negligence claim requires proof of two types of 
causation: Cause in fact and legal cause. Cause in fact and 
legal cause are distinct elements of a negligence claim and 
both must be proven by the plaintiff by a preponderance 
of the evidence. 


COMMENT 


“Cause in fact and proximate cause are ‘ordinarily jury ques- 
tions, unless the uncontroverted facts and inferences to be drawn 
from them make if so clear that all reasonable persons must 
agree on the proper outcome.’ ” 


Hale v. Ostrow, 166 S.W.3d 713, 718-719 (Tenn. 2005) (cit- 
ing Haynes v. Hamilton County, 883 S.W.2d 606, 612 (Tenn. 
1994) quoting McClenahan v. Cooley, 806 S.W.2d 767, 775 
(Tenn. 1991)). 


Research References 


West’s Key Number Digest 
Negligence <-140 


Legal Encyclopedias 
C.J.S., Negligence §§ 31, 290 
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T.P.I.—CIVIL 3.21 Cause in Fact 


The defendant’s negligent conduct is a cause in fact of 
the plaintiff's injury if, as a factual matter, it directly 
contributed to the plaintiff's injury and without it plain- 
tiffs injury would not have occurred. It is not necessary 
that a defendant’s act be the sole cause of plaintiff's injury, 
only that it be a cause. 


USE NOTE 


This instruction should not be given if T.P.I1.—Civil 3.50 is 
given to the jury. 


COMMENT 
Hale v. Ostrow, 166 S.W.3d 713, 718-719 (Tenn. 2005). 
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3.22 T.P.1.—CIVIL | Ch. 3 
T.P.I.—CIVIL 3.22 Legal Cause 


Once you have determined that a defendant’s negli- 
gence is a cause in fact of the plaintiff's injury, you must 
decide whether the defendant’s negligence was also a legal 
cause of the plaintiffs injury. 


The law in Tennessee sets out two requirements to 
determine whether an act or omission was a legal cause of 
the injury or damage. 


1. The conduct must have been a substantial factor in 
bringing about the harm being complained of; and, | 


2. The harm giving rise to the action could have been 
reasonably foreseen or anticipated by a person of ordinary 
intelligence and care. 


To be a legal cause of an injury there is no require- 
ment that the cause be the only cause, the last act, or the 
one the nearest to the injury, so long as it is a substantial 
factor in producing the injury or damage. 


The foreseeability requirement does not require the 
person guilty of negligence to foresee the exact manner in 
which the injury takes place or the exact person who 
would be injured. It is enough that the person guilty of 
negligence could foresee, or through the use of reasonable 
care, should have foreseen the general manner in which 
the injury or damage occurred. 


USE NOTE 


This instruction should not be given if T.P.I.—Civil 3.50 is 
given to the jury. 


COMMENT 


There is a third requirement that the Court must determine 
“that there is no rule or policy that should relieve the wrongdoer 
from liability because of the manner in which the negligence has 
resulted in harm.” McClenahan v. Cooley, 806 S.W.2d 767, 775 
(Tenn. 1991). See also Hames v. State, 808 S.W.2d 41 (Tenn. 
1991). 


The actor’s conduct must be judged in the light of possibili- 
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ties apparent to him at the time, and not by looking backward 
“with the wisdom born of the event.” The standard is one of 
conduct, rather than consequences. It is not enough that everyone 
can see now that the risk was great, if it was not apparent when 
the conduct occurred. Friedenstab v. Short, 174 S.W.3d 217, 
219 (Tenn. Ct. App. 2004) perm. app. denied. 


STUDENT MISCONDUCT: Tennessee follows the more con- 
servative foreseeability approach that student misconduct is not 


to be anticipated absent proof of prior misconduct. Mason uv. 
Metropolitan, 189 S.W.3d 217 (Tenn. Ct. App. 2006). 
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T.P.I.—CIVIL 3.23 When Precise Cause 
Cannot Be Identified 


If the plaintiff establishes by a preponderance of evi- 
dence all of the following facts, then [you will find that] 
each defendant is responsible for the plaintiff's injury. In 
order to find the defendant responsible, the plaintiff must 
prove: 


1. That each of the defendants was negligent, and 


2. That the negligent act of one of the defendants was 
the legal cause of the plaintiff's injury, and 


38. That the injury was such that it could only result 
from the negligent act of one of the defendants, 
and 


4. That from the circumstances of the accident the 
plaintiff cannot reasonably establish which defen- 
dant’s negligence was the legal cause of the injury. 


Under such circumstances, however, a defendant is 
not responsible if that defendant establishes by a prepon- 
derance of evidence all of the facts necessary to prove that 
defendant’s negligence was not a legal cause of the 
plaintiffs injury. 


USE NOTE 


A finding against more than one defendant under this rule is 
a finding of joint and several liability where the jury cannot as- 
sess individual fault. This instruction should only be used where 
the defendants’ acts were separate but concurrent under circum- 
stances where the negligence of only one defendant might have 
caused the injury. It may or may not be appropriate in a multi 
party traffic accident case. 


COMMENT 


The general thrust of this instruction finds support in Velsi- 
col Chem. Corp. v. Rowe, 543 S.W.2d 337 (Tenn. 1976). 


Research References 


West’s Key Number Digest 
Negligence ¢140 
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Legal Encyclopedias 
C.J.S., Negligence §§ 290, 301 
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3.24 T.P.I.—CIVIL Ch. '3 
T.P.1.—CIVIL 3.24 Superseding Cause 


A cause of an injury is not a legal cause when there is 
a superseding cause. For a cause to be a superseding 
cause, all of the following elements must be present: 


1. The harmful effects of the superseding cause must 
have occurred after the original negligence; 


2. The superseding cause must not have been brought 
about by the original negligence; 


3. The superseding cause must actively work to bring 
about a result which would not have followed from 
the original negligence; and 


4, The superseding cause must not have been reason- 
ably foreseeable by the original negligent party. 


USE NOTE 


A superseding or intervening cause is a matter of policy 
concerning limitation of responsibility. At what point is a 
defendant whose negligent act has contributed in some way to an 
injury to be relieved of responsibility by a new unforeseeable 
cause coming into operation? Four general guidelines are found 
in the cases: 


1. If the new cause is set in operation by the defendant’s 
original negligence and is not independent of it, defendant is 
not relieved of responsibility. Chattanooga Light & Power 
Co. v. Hodges, 109 Tenn. 331, 70 S.W. 616 (1902). In this 
case the jury must compare fault. 


2. Though the intervening act is independent, if it is one 
that naturally flows from the original wrongful act or could 
be reasonably foreseen as a consequence of it, defendant is 
not relieved of responsibility. Morris v. Bolling, 31 Tenn. 
App. 577, 218 S.W.2d 754 (1948); Lancaster v. Montesi, 
216 Tenn. 50, 390 S.W.2d 217 (1965). Again, the jury must 
compare fault. 


3. If the defendant’s negligence does not cause the 
intervening act but simply furnishes the condition or the oc- 
casion by which an injury is made possible, and the interven- 
ing act is not foreseeable, defendant is not responsible. 
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Nashville C. & St. L. Ry. v. Harrell, 21 Tenn. App. 358, 
110 S.W.2d 1032 (1937); Steagall v. Dot Mfg. Corp., 223 
Tenn. 428, 446 S.W.2d 515 (1969). In this case the jury does 
not compare fault. 


4. Suicide is no longer a superseding cause as a matter 
of law in medical negligence cases arising as a result of the 
suicide. White v. Lawrence, 975 S.W.2d 525 (Tenn. 1998). 
The crucial legal inquiry in such cases is whether the 
defendant’s negligent conduct led to or made it reasonably 
foreseeable that the deceased would commit suicide. If so, 
the suicide is not a superceding cause. 


COMMENT 


Caldwell v. Ford Motor Co., 619 S.W.2d 534 (Tenn. App. 
1981) adopts Prosser’s concept of a normal intervening cause 
which does not relieve a defendant of responsibility. Caldwell 
describes a normal intervening cause as: 


1. An event which may reasonably be expected to occur 
now and then; 


2. An event not unlikely if it did suggest itself to the 
actor’s mind; 


3. The event is closely and reasonably associated with 
the immediate consequences of the defendant’s act 
and forms a normal part of its aftermath; and 


4. To that extent, the act is not foreign to the scope or 
risk created by the original negligence. 


W. Page Keeton, Prosser & Keeton on The Law of Torts § 44 (5th 
ed. 1984). 


In line with this rule, reasonable attempts by the plaintiff to 
defend his property or his rights or privileges do not supersede 
defendant’s liability and the rule applies though there be time for 
thought. This comment amplifies the second guideline set out 
above. Caldwell v. Ford Motor Co., 619 S.W.2d 534 (Tenn. App. 
1981). 


See Abbott v. American Honda Motor Co., 682 S.W.2d 206 
(Tenn. App. 1984); Wyatt v. Winnebago Industries, Inc., 566 
S.W.2d 276, 281 (Tenn. App. 1977). (For an injury to be foresee- 
able, a defendant does not have to reasonably foresee the exact 
manner of the injury’s occurrence, but only its general nature.) 
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An intervening act of a person, which is a normal response to 
a stimulant of the situation created by defendant’s negligent 
conduct, is not a superseding, intervening cause of harm to an- 
other which the defendant’s conduct is a substantial factor in 
bringing about. Solomon v. Hall, 767 S.W.2d 158 (Tenn. App. 
1988), McClenahan v. Cooley, 806 S.W.2d 767 (Tenn. 1991). 
Comparative fault now is applied. White v. Lawrence, 975 
S.W.2d 525 (Tenn. 1998). 


While a negligent defendant may raise a third party’s 
intentional act to refute elements of a plaintiffs negligence claim, 
such a defendant cannot rely upon foreseeable harm it had a 
duty to prevent. White v. Lawrence, 975 S.W.2d 525 (Tenn. 
1998). 


Research References 


West’s Key Number Digest 
Negligence €62(3) 140 


Legal Encyclopedias 
C.J.S., Negligence §§ 113, 290, 301 


Additional References 
Westlaw Topic No. 272 


86 


Ch. 3 NEGLIGENCE, FAULT AND CAUSATION 3.30 


E. FAULT 
T.P.IL.—CIVIL 3.30 Willful or Wanton 
Misconduct 


Willful or wanton misconduct is intentional wrongful 
conduct, done either with knowledge that serious injury 
to another will probably result, or with a wanton and reck- 
less disregard of the possible results. It does not require 
an intent to injure or harm the plaintiff individually. It 
may be considered by you in determining the amount of 
fault you will assign to a party. 


USE NOTE 


Willful misconduct is a variant of negligence and the 
principles of comparative negligence are applicable. For punitive 
damages, see T.P.I.—Civil 14.55. 
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3.31 T.P.I.—CIVIL Ch. 3 
T.P.1.—CIVIL 3.31 Gross Negligence 


Gross negligence is a negligent act done with utter 
lack of concern for the safety of others, or an act done 
with such reckless disregard for the rights of others that a 
conscious indifference to the consequences can be implied. 


USE NOTE 


The legal significance of gross negligence remains uncertain 
after the adoption of comparative fault and the restriction of pu- 
nitive damages to cases where the defendant’s conduct was will- 
ful or reckless. 


COMMENT 


If one knowingly and consciously violates a duty imposed 
upon him to protect lives or safety of others, he is guilty of more 
than mere negligence. It is not necessary that he intended to do a 
specific injury. Inter-City Trucking Co. v. Daniels, 181 Tenn. 
126, 178 S.W.2d 756 (1944). 


Gross negligence is not characterized by inadvertence. It is a 
negligent act done with utter lack of concern for the safety of oth- 
ers, or one done with such a reckless disregard for the rights of 
others that a conscious indifference to consequences can be 
implied. Ruff v. Memphis Light Gas & Water Div., 619 S.W.2d 
526 (Tenn. App. 1981) citing Odum v. Haynes, 494 S.W.2d 795 
(Tenn. App. 1972). See Hodges v. S.C. Toof & Co., 833 S.W.2d 
896 (Tenn. 1992). 


The decision in Eaton v. McLain, 891 S.W.2d 587 (Tenn. 
1994), suggests that, other things being equal, a party that is 
grossly negligent may be assigned more fault than one who is 
simply negligent. Id. at 590. However, the opinion does not 
expressly use the words “gross negligence.” The unreported deci- 
sion in Sanford v. Metropolitan Gov’t of Nashville, 1997 WL 
24863, No. 01-A-01-9606-CV00251 (Tenn. App. 1997) holds that 
the degree of negligence impacts the allocation of fault. 
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T.P.L—CIVIL 3.32 Suit for Injury to a Minor 
as Affected by Fault of 
Parent 


In a lawsuit brought by a minor plaintiff to recover 
damages for injuries, the percentage of fault, if any, of a 
parent of the minor may not be assigned to the minor. 


USE NOTE 


A child does not bring an action as a derivative right from 
another who might be at fault. This instruction should be used 
only when there is no issue as to the capacity of the child for con- 
tributory fault. 


COMMENT 


There is a prima facie presumption that a child is not capable 
of negligence to the fourteenth year but is capable thereafter. 
Bailey v. Williams, 48 Tenn. App. 320, 346 S.W.2d 285 (1960); 
Wells v. McNutt, 136 Tenn. 274, 189 S.W. 365 (1916). The result 
is that prior to the fourteenth birthday, the burden of proof of 
capacity for negligence is upon the one asserting it, but thereaf- 
ter capacity is presumed, and the burden of proving lack of capa- 
city is upon the one asserting the fact. 


Since Powell v. Hartford Accident and Indemnity Co., 
217 Tenn. 503, 398 S.W.2d 727 (1966), this rule does not apply to 
the operator of a motor vehicle, such operation requiring a license, 
but it does apply to a guest passenger in or on a motor vehicle, 
including motorcycles. Brown v. Smith, 604 8.W.2d 56 (Tenn. 
App. 1980). 


Research References 


West’s Key Number Digest 
Negligence €7141(4) 


Legal Encyclopedias 
C.J.S., Negligence § 295 
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T.P.I.—CIVIL 3.33 Suit for Injury to a 
Minor—Parent’s Special 
Damages 


This lawsuit involves two separate claims: a claim by 
(minor) for injuries; and a claim by the parent(s) for medi- 
cal expenses incurred [and for loss of earnings of the 
minor until the minor reaches legal age]. 


If you find the defendant at fault and you do not find 
fault on the part of (minor) you will assess damages, if 
any, under the instructions I will give you. If you find fault 
on the part of (minor) and you find fault on the part of the 
defendant, you will proceed to compare the fault of the 
parties. 


[As to the parent’s claim for damages, if you find the 
defendant at fault and do not find any fault on the part of 
the parents of the minor, you will assess the damages, if 
any, under the instructions given. If, however, you find 
fault on the part of the parents and you also find fault on 
the part of the defendant, you will proceed to compare the 
fault of the parties.] 


USE NOTE 


As to negligence of the minor, it is probable that the 
negligence will be compared to that which should be expected 
from a minor of like age, experience and intelligence. 


COMMENT 


A cause of action arising in favor of the parent resulting from 
a tort committed against the child is derivative in nature and is 
subject to the same defenses that are available as against the 
child. Dudley v. Phillips, 218 Tenn. 648, 405 S.W.2d 468 (1966). 


Research References 


West’s Key Number Digest 
Negligence €=85(1), 141(10); Parent and Child ¢7(14) 


Legal Encyclopedias 
C.J.S., Negligence §§ 144, 295; Parent and Child § 151 
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T.P.I.—CIVIL 3.34 Direction Against 
Imputation of Driver’s 
Fault to Plaintiff Rider 


A plaintiff passenger is not responsible for any act or 
omission of the driver of the car in which the passenger is 
riding. A passenger is not at fault unless you find the pas- 
senger’s own negligence is a legal cause of the plaintiff 
passenger’s injury. 


COMMENT 


Cases decided before McIntyre v. Balentine, 833 S.W.2d 52 
(Tenn. 1992). 


This instruction is in accord with Cole v. Woods, 548 S.W.2d 
640 (Tenn. 1977). The case goes further in dealing with imputed 
negligence, saying, “We hold that henceforth, in automobile cases, 
only a master-servant relationship or a finding of joint enterprise 
will justify an imputation of contributory negligence.” The effect 
of the ruling is that negligence of a driver will not be imputed to 
an owner-passenger. See Chapter 12 infra. 


Research References 


West’s Key Number Digest 
Trial 9224 


Legal Encyclopedias 
C.J.S., Trial § 331 
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F. COMPARATIVE FAULT 


T.P.I.—CIVIL 3.50 Comparative Fault, 
Theory and Effect 


In deciding this case you must determine the fault, if 
any, of each of the parties. If you find more than one of the 
parties at fault, you will then compare the fault of the 
parties. To do this, you will need to know the definition of 
fault. | | 


A party is at fault if you find that the party was 
negligent and that the negligence was a cause in fact and 
legal cause of the injury or damage for which a claim is 
made. 


Fault has two parts: negligence and causation. Negli- 
gence is the failure to use reasonable care. It is either do- 
ing something that a reasonably careful person would not 
do, or the failure to do something that a reasonably care- 
ful person would do, under circumstances similar to those 
shown by the evidence. The mere happening of an injury 
or accident does not, in and of itself, prove negligence. A 
person may assume that every other person will use rea- 
sonable care unless the circumstances indicate the con- 
trary to a reasonably careful person. 


[Judge may insert specific claims of common law 
duties. ] 


[A person who fails to follow the law of [city] [state] 
[county] is negligent. The law requires that [state or ac- 
curately summarize the applicable statute(s), regula- 
tion(s), or ordinance(s)]. Failure to follow this [these] 
[statute[s]], [regulation[s]], [ordinance[s]] is negligence. 


The second part of fault is causation. 


Causation has two components: (a) causation in fact 
and (b) legal cause. 


A cause in fact of the plaintiff’s injury is a cause which 
directly contributed to the plaintiff’s injury and without 
which the plaintiff's injury would not have occurred. To 
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be a cause in fact, it is not necessary that a negligent act 
or omission be the sole cause of plaintiff's injury, only that 
it be a cause. 


Once you have determined that a party’s negligence 
was a cause in fact of plaintiff's injury, the next question 
you must decide is whether the party’s negligence was 
also a legal cause of the plaintiffs injury. 


Two requirements must be met to determine whether 
a party’s negligent act(s) or omission(s) was (were) a legal 
cause of the injury or damage. 


1. The conduct must have been a substantial factor in 
bringing about the harm being complained of; and 


2. The harm giving rise to the action could have been 
reasonably foreseen or anticipated by a person of ordinary 
intelligence and prudence. 


To be a legal cause of an injury there is no require- 
ment that the cause be the only cause, the last act, or the 
one nearest to the injury, so long as it is a substantial fac- 
tor in producing the injury or damage. 


The foreseeability requirement does not require the 
person guilty of negligence to foresee the exact manner in 
which the injury takes place or the exact person who 
would be injured. It is enough that the person guilty of 
negligence could foresee, or through the use of reasonable 
care, should have foreseen the general manner in which 
the injury or damage occurred. 


A single injury can be caused by the negligent acts or 
omissions of one or more persons. 


If you find that a party was negligent and that the 
negligence was a cause in fact and also a legal cause of the 
injury or damages for which a claim was made, you have 
found that party to be at fault. The plaintiff has the burden 
to prove the defendant’s fault. If the plaintiff fails to do so, 
you should find no fault on the part of the defendant. 
Likewise, the defendant has the burden to prove the 
plaintiff's fault. If the defendant fails to do so, you should 
find no fault on the part of the plaintiff. If you find more 
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than one person to be at fault, you must then determine 
the percentage of fault chargeable to each of them. 


You must also determine the total amount of damages 
sustained by any party claiming damages. You must do so 
without reducing those damages by any percentage of 
fault you may have charged to that party. I will instruct 
you on the law of damages in a few minutes. 


It is my responsibility under the law to reduce the 
amount of damages you award to any party by the per- 
centage of fault, if any, that you assign to that party. [A 
spouse’s claim for loss of services and consortium is also 
reduced by any fault assigned to the injured spouse. |] 


A party claiming damages will be entitled to damages 
if that party’s fault is less than 50% of the total fault in the 
case. A party claiming damages who is 50% or more at 
fault, however, is not entitled to recover any damages 
whatsoever. 


USE NOTE 


If this instruction is given, do not instruct the jury with T.P.I.— 
Civil 3.21 or T.P.I.—Civil 3.22. 


For actions accruing on or after July 1, 2013, T.C.A. § 29-11- 
107 may impact the law in this area. 


COMMENT 


The fault of a physically injured spouse either reduces or 
bars recovery on the other spouse’s loss of consortium claim. 
Tuggle v. Allright Parking Systems, 922 S.W.2d 105 (Tenn. 
1996). 


McIntyre states that “[I]n all trials where the issue of 
comparative fault is before a jury, the trial court shall instruct 
the jury on the effect of the jury’s finding as to the percentage of 
negligence as between the plaintiff or plaintiffs and the defendant 
or defendants. [citation omitted] The attorneys for each party 
shall be allowed to argue how this instruction affects a plaintiffs 
ability to recover.” McIntyre v. Balentine, 833 S.W.2d 52, 57 
(Tenn. 1992). This instruction follows McIntyre’s command. 


McIntyre makes it clear that in most negligence actions sev- 
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eral liability, rather than joint and several liability, will 
determine the financial responsibility of at-fault defendants. 
McIntyre v. Balentine, 833 S.W.2d 52, 58 (Tenn. 1992). 


The decisions of our appellate courts after McIntyre have set 
forth certain situations when joint and several liability survives, 
namely (1) to parties in the chain of distribution of a product 
when the theory of recovery is strict liability [Owens v. Truck- 
stops of America, 915 S.W.2d 420, 431 n.13, 432 (Tenn. 1996)]; 
(2) to officers and directors who act of concert [Resolution Trust 
Corp. v. Block, 924 S.W.2d 354, 355-56 (Tenn. 1996)]; and (3) 
when harm arises from the tortious acts of an intentional tortfea- 
sor which was a foreseeable risk created by a negligent defendant 
and all tortfeasors are parties to the suit [Limbaugh v. Coffee 
Medical Center, 59 8.W.3d 73, 87 (Tenn. 2001)]. 


In cases involving multiple tortfeasors who have potential 
joint and several liability it is important to use a verdict form 
that asks the jury to allocate fault percentages to each defendant 
just like the form used in a case where several liability is 
applicable. The use of the same type of form will determine the 
fault, and thus the financial responsibility, of each at-fault 
defendant. Thereafter, in the event that the plaintiff collects the 
entire judgment from one of the defendants, the paying defendant 
can readily seek contribution from the at-fault co-defendants and 
a second trial to allocate fault amongst the defendants can be 
avoided. 


In cases arising under facts such as that in Limbaugh, where 
plaintiff has alleged harm caused by an intentional tortfeasor 
which was a foreseeable risk of a negligent defendant and both 
are parties defendant to the action, the fault of the two defendants 
is not compared. Limbaugh v. Coffee Medical Center, 59 
S.W.3d 73, 87 (Tenn. 2001); Turner v. Jordan, 957 S.W.2d 815 
(Tenn. 1997). Nevertheless, a separate line on the verdict form 
should be used to avoid jury confusion. 


Research References 
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T.P.I.—CIVIL 3.51 Comparative Fault, Basis 
of Comparison 


You have been instructed that if you find more than 
one party at fault, you must apportion the fault of each 


party. 


In making the apportionment of percentage of fault, 
you should keep in mind that the percentage of fault 
chargeable to a [party] [person] is not to be measured 
solely by the number of particulars in which a [party] 
[person] is found to have been at fault. 


[Nor does the fact that both parties are claiming the 
same act of negligence against each other necessarily 
mean that both must be equally at fault.] 


You should weigh the respective contributions of the 
[parties] [persons], considering the conduct of each as a 
whole, determine whether one made a larger contribution 
than the other(s), and if so, to what extent it exceeds that 
of the other(s). 


Research References 
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T.P.I.—CIVIL 3.52 Additional Factors for 
Comparing Fault 


The percentage of fault assigned to any person de- 
pends upon all of the circumstances of the case. The 
conduct of each person may make that person more or 
less at fault, depending upon all of the circumstances, In 
order to assist you in making this decision, you may 
consider the following factor(s) and you may also consider 
any other factors that you find to be important under the 
facts and circumstances. But the determination of fault on 
the part of any person and the determination of the rela- 
tive percentages of fault, if any, are matters for you alone 
to decide. 


[1. Whose conduct more directly caused the injury to 
the plaintiff;] 


[2. How reasonable was the person’s conduct in 
confronting a risk, for example, did the person 
know of the risk or should the person have known 
of it;] 


[3. Did the person fail to reasonably use an existing 
opportunity to avoid an injury to another;] 


[4. Was there a sudden emergency requiring a hasty 
decision;] 


[5. What was the significance of what the person was 
attempting to accomplish by the conduct [such as 
an attempt to save another’s life].] 


USE NOTE 


The list of factors set out in Eaton v. McLain, 891 S.W.2d 
587 (Tenn. 1994) are not intended to be totally included in every 
instruction. Only those findings supported by evidence should be 
mentioned. The court intended to include all former defenses now 
subsumed into comparative fault. 


rs br 


3.53 T.P.I.—CIVIL Ch. 3 


T.P.I.—CIVIL 3.53 Where Claim Is Made 
Against One Not Joined 


as a Party 
In this case, ______ claims that (name of non-party) 
was at fault. ______ has the burden of proving (name of 


non-party’s) fault. 


[Even though (name of non-party) has not appeared or 
offered evidence], it is necessary that you determine 
whether (name of non-party) was at fault and determine 
the percentage of fault, if any, chargeable to [him/her] 
[them]. 


COMMENT 


A defendant in a negligence case who wishes to introduce ev- 
idence that a person other than a named defendant caused 
plaintiffs injury must affirmatively plead comparative fault as a 
defense. George v. Alexander, 931 S8.W.2d 517 (Tenn. 1996). 
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T.P.1.—CIVIL 3.54 Wrongful Death 


Any fault of (decedent) must be assigned to the 
plaintiff. 


Therefore, when comparing the fault of the parties, 


you shall assign to the plaintiff any fault you assign to 
(decedent). 
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T.P.I.—CIVIL 3.55 Comparative Fault 
Principal-Agent Directed 
Imputation 


It has been established that (agent) was the agent of 
(principal). 


Therefore, (agent) and (principal) should be consid- 
ered as one in assigning fault. 


COMMENT 


In an action for damages by or on behalf of a corporation 
against its officers and directors who are found to be liable for 
their collective breach of fiduciary duty and contract and for 
negligence, the liability of the officers and directors to the corpora- 
tion is joint and several, not proportional to fault. Resolution 
Trust Corp. v. Block, 924 S.W.2d 354 (Tenn. 1996). 
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Ch. 3 NEGLIGENCE, FAULT AND CAUSATION 3.56 


T.P.I.—CIVIL 3.56 Respondeat Superior 
(Separate Allegation of 
Fault Against Employer) 


As (employee)’s employer, (employer) is responsible 
for (employee)’s negligence. In addition, you may also at- 
tribute fault directly against (employer) if you find that 
(employer) was at fault separate and apart from the fault 
of (employee). 


USE NOTE 


For additional jury instructions on principal and agent see 
T.P.I.—Civil 12.06 and T.P.I.—Civil 12.07. 


COMMENT 


If the pleadings allege and the evidence indicates that 
defendant and non-defendant employees caused injuries or dam- 
ages, some merger of T.P.I.—Civil 12.06 (agent sued) and T.P.I.— 
Civil 12.07 (agent not sued) may be appropriate. See Washington 
v. The 822 Corporation, 43 S.W.3d 491 (Tenn. App. 2000), in 
which the plaintiff sued a corporation and one named employee 
for injuries sustained in an assault by the named employee “and 
other employees.” Verdict and judgment against the corporation 
only was affirmed on the theory that such verdict “could be based 
upon the assault by the other employees” and not the defendant 
employee. 
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357 T.P.1.—CIVIL Ch. 3 


T.P.I.—CIVIL 3.57 Principal and Agent Sued 


Disputed Agency 
The plaintiff claims that the defendant —___-__ was 
the principal and the defendant ______. was an agent of 


the principal. 


If you determine that the defendant (agent) [was the 
agent of the defendant (principal)] [and] [was acting 
within the scope of the agent’s [authority] [employment] 
at the time of the [event(s)] [accident],] and if you find the 
defendant (agent)[should be held responsible] [is at fault], 
then the plaintiff can recover damages against both 
defendants as if one. 





However, if you determine that defendant (agent- 
)[should be held responsible] [is at fault] but [was not then 
the agent of defendant (principal)] [or] [was not acting 
within the scope of the agent’s (authority) (employment) | 
at the time of the [event(s)] [incident], then the plaintiff 
cannot recover damages against the principal. 


If you find that defendant (agent)[should not be held 
responsible] [is not at fault], then the plaintiff can not re- 
cover damages against either defendant. 


USE NOTE 


For additional jury instructions on principal and agent see 
T.P.I.—Civil 12.06 and T.P.I.—Civil 12.07. 


COMMENT 


If the pleadings allege and the evidence indicates that 
defendant and non-defendant employees caused injuries or dam- 
ages, some merger of T.P.I.—Civil 12.06 (agent sued) and T.P.I.— 
Civil 12.07 (agent not sued) may be appropriate. See Washington 
vu. The 822 Corporation, 43 S.W.3d 491 (Tenn. App. 2000), in 
which the plaintiff sued a corporation and one named employee 
for injuries sustained in an assault by the named employee “and 
other employees.” Verdict and judgment against the corporation 
only was affirmed on the theory that such verdict “could be based 
upon the assault by the other employees” and not the defendant 
employee. 
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Ch. 3 NEGLIGENCE, FAULT AND CAUSATION 358 
T.P.IL—CIVIL 3.58 Explanation of Verdict 


The percentage figure for each party may range from 
zero (0) to one hundred (100) percent. When the percent- 
ages of fault of all parties [being compared] are added 
together, the total must equal [0% or] 100%. The total per- 
centage cannot be more or less than [0% or] 100%. 


The parties to whom you may assign fault are: 


Your next obligation is to determine the full amount of 
damages, if any, sustained by the following parties without 
considering the question of fault: 
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3.59 T.P.L—CIVIL Ch. 3 
T.P.1.—CIVIL 3.59 Jury Verdict Form 


We, the jury, unanimously answer the questions 
submitted by the Court as follows: 


1. Do you find the defendant to be at fault? (The 
plaintiff has the burden of proof.) 


Yes ___ No —__ 


If your answer is “no”, stop here, sign the verdict form 
and return to the Court. If you answer “yes”, proceed to 
Question 2. 


2. Do you find the plaintiff to be at fault? (The 
defendant has the burden of proof.) 


Yes ___ No ___ 


If your answer is “no”, you have found defendant 100% 
at fault and therefore you should skip question 3 and 
proceed to question 4. If your answer is “yes”, proceed to 
question 3. 


3. If you have found both parties to be at fault, 
considering all the fault at One Hundred Percent (100%), 
what percentage of fault do you attribute to each of the 
parties? 


Plaintiff 
Defendant 
Total 100% 


% (0-100%) 
% (0-100%) 








If you find plaintiff to be 50% or more at fault, stop 
here, sign this form and return to Court. A plaintiff 50% or 
more at fault is not entitled to recover damages. If you 
find that plaintiff is less than 50% at fault, proceed to ques- 
tion 4. 


4. Decide the total amount of damages sustained by 
the Plaintiff. Do not reduce those damages by any per- 
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centage of fault you may have assigned to plaintiff. It is 
the responsibility of the Judge, after you return your 
verdict, to reduce the damages you award, if any, by the 
percentage of fault you assign to plaintiff. What amount of 
damages, if any, do you find were sustained by (plaintiff)? 


(Burden of proof is on the plaintiff). 


TOTAL DAMAGES $ 
Presiding Juror 


Date 
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3.60 T.P.I.—CIVIL Ch. 3 


T.P.IL—CIVIL 3.60 Comparative Fault 
Verdict Form—No 
Counterclaim 


We, the jury, unanimously answer the questions 
submitted by the Court as follows: 


1. Considering all of the fault at 100%, what percent- 
age of the total fault is chargeable to each of the following 
persons? | 


—___% (0-100%) 

—___% (0-100%) 

—__% (0-100%) 
Total [0% or 100%] 


2. Without considering the percentage of fault found 
in Question 1, what total amount of damages, if any, do 
you find were sustained by the following parties: 


ee 
Sa 


DATE PRESIDING JUROR 
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Ch. 3 NEGLIGENCE, FAULT AND CAUSATION 3.61 


T.P.1.—CIVIL 3.61 Comparative Fault 
Verdict Form—Two 
Plaintiff Passengers 
Counter Claims Between 
Two Drivers 


We, the jury, unanimously answer the questions 
submitted by the Court as follows: 


1. Considering all of the fault that produced injury to 
(name of passenger 1) at 100%, what percentage of the total 
fault do you attribute to each of the following parties? 


In answering this question do not consider the fault, if 
any, of (name of passenger 2). 





% (0-100%) 
% (0-100%) 
% (0-100%) 


(name of passenger 1) 
(name of defendant 1) 
(name of defendant 2) 








TOTAL [0% or 100%)] 


2. Considering all of the fault that produced the 
injury to (name of passenger 2) at 100%, what percentage 
of the total fault do you attribute to each of the following 
parties? 


% (0-100%) 
% (0-100%) 
% (0-100%) 


(name of passenger 2) 

(name of defendant driver 1) 

(name of defendant driver 2) 
TOTAL [0% or 100%)] 











3. Considering all of the fault at 100%, what percent- 
age of the total fault is attributable to each of the drivers? 


In answering this question, do not consider the fault, 
if any, of either of the passengers. 


(name of passenger 1 or 2) —___% (0-100%) 
(name of driver 1) % (0-100%) 
(name of driver 2) % (0-100%) 








TOTAL [0% or 100%)] 
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4. Without considering any of the percentages of fault 
you found above, what total amount of damages do you 
find was sustained by each of the following parties: 


(name of passenger 1) See 
(name of passenger 2) GLE Ae 
(name of driver 1) oe PIO. 
(name of driver 2) > pat atts 
DATE PRESIDING JUROR 
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NEGLIGENCE, FAULT AND CAUSATION 3.62 


T.P.L—CIVIL 3.62 Comparative Fault 


Verdict Form—(Multiple 
Defendant Case Where 
Each Defendant Asserts 
the Other Defendant or 
Non-party Is at Fault and 
That the Plaintiff Is Also 
at Fault) 


We, the jury, unanimously answer the questions 
submitted by the Court as follows: 


1; 


Do you find the defendant _______ to be at fault? 
Answer yes or no _______ (May be proved by plain- 
tiff or defendant _______). If your answer is no, put 


an “OQ” in the space provided in Question 5 for this 
defendant. 


Do you find the defendant —_______ to be at fault? 
Answer yes or no ________ (May be proved by plain- 
tiff or defendant ______). If your answer is no, put 


an “OQ” in the space provided in Seon 5 for this 
defendant. 


[Do you find ______. who _ is not a party to this 
lawsuit to be at fault?] Answer yes or no —_____ 
(May be proved by plaintiff or defendant —_____) 


If your answer is no, put an “O” in the space 
provided in Question 5 for defendant 


Do you find the plaintiff ______ to be at fault? 
Answer yes or no _______ (The defendants have the 
burden of proof.) Proceed to Question 5. If your 
answer is no, put an “O” in the space designated 
for plaintiff's percentage of fault. 


If you found any party or non-party to be at fault, 
considering all the fault at One Hundred Percent 
(100%), what percentage of fault do you attribute 
to each of the parties? 


(plaintiff) (0-100%) 
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(defendant) (0-100%) % 
(defendant) (0-100%) % 
(non-party) (0-100%) % 
TOTAL 
(100%) 


6. Decide the total amount of damages sustained by 
the Plaintiff. Do not reduce those damages by any 
percentage of fault you may have assigned to 
plaintiff. It is the responsibility of the Judge, after 
you return your verdict, to reduce the damages you 
award, if any, by the percentage of fault you assign 
to plaintiff. What amount of damages, if any, do 
you find were sustained by (plaintiff). 


TOTAL DAMAGES pena 


Presiding Juror 


Date 
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T.P.1.—CIVIL 3.63 Considering Employer’s 
Conduct—Products 
Liability Cases 


You may assess fault against one or more of the fol- 
lowing parties: /______——/. You may not assess 
fault against the employer. The law provides that plaintiff 
may not sue the employer in this type of case and the 
defendants cannot ask that fault be assigned to the 
employer. 


You may, however, consider the evidence you have 
seen and heard about the employer’s conduct in determin- 
ing whether the defendant’s conduct was a cause of the 
plaintiff's (injury)(death). Conduct of an employer that 
contributes to cause an injury does not prohibit you from 
assessing fault against a defendant unless the employer’s 
conduct was the sole cause of the plaintiffs injuries. If 
you find the defendant at fault you may not consider the 
employer’s conduct to determine the degree of fault of the 
defendant. 


USE NOTE 


This instruction is based on the case of Snyder v. Lig. 
Lufttechnische GmbH, 955 8.W.2d 252 (Tenn. 1997). Compara- 
tive fault remains a rapidly developing area, but as of this writ- 
ing, the Tennessee Supreme Court has expressly held that while 
fault cannot be attributed to an employer in a third-party action 
in which the defendant alleges that the employer altered, 
changed, improperly maintained, or abnormally used the 
defendant’s product, evidence of such matters is admissible to 
permit the fact finder to assess whether plaintiff has met the 
burden of proof on the issue of cause in fact. 


No other case to date has determined whether other evidence 
of employer conduct (e.g., negligent training, negligence of a fel- 
low servant, etc.) is admissible on the issue of cause in fact or 
whether any evidence of employer misconduct is admissible in 
cases other than product liability cases arising after on-the-job 
injuries. 

COMMENT 


In Ridings v. Ralph M. Parsons Co., 914 S.W.2d 79 (Tenn. 
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3.63 T.P.1.—CIVIL Ch. 3 


1996), the Tennessee Supreme Court ruled that a defendant in a 
third-party products liability case arising from an on-the-job 
injury could not ask that fault be attributed to the plaintiffs 
employer. Id. at 82. 


This decision was re-affirmed in Snyder v. LTG Lufttech- 
nische GmbH, 955 S.W.2d 252 (Tenn. 1997), but the Supreme 
Court allowed the fact finder to hear evidence that the employer’s 
alteration, change, improper maintenance or abnormal use of the 
defendant’s product on the issue of whether the defendant’s 
conduct was a cause in fact of the plaintiffs injuries. 
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CHAPTER 4 


TORT LAW—SPECIAL DOCTRINES 


A. RES IPSA LOQUITUR 
T.P.I.—CIVIL 4.01 Res Ipsa Loquitur 


B. INTOXICATION 
T.PI—CIVIL 4.10 Definition 


T.P.I—CIVIL 4.11 Intoxication as Negligence 
T.P.I—CIVIL 4.12 Dram Shop Action Against Seller of Alcoholic 
Beverage 
C. ASSUMPTION OF THE RISK 
T.PI—CIVIL 4.15 Express Assumption of the Risk 
D. DANGEROUS ACTIVITY 
T.P.I-—CIVIL 4.20 Care Required When One Must Work in a 
Dangerous Activity 
T.P.I.—CIVIL 4.21 ~= High Duty of Care in Dangerous Activity 
T.P.I.—CIVIL 4.22 Duty When Engaged in Electrical Activity 
T.P.I—CIVIL 4.238 Ultra-hazardous Activities—Strict Liability 


E. VOLUNTEERS 
T.P.I.—CIVIL 4.30 Volunteers 


T.P.I—CIVIL 4.31 Duty to Render Aid 
F. EMOTIONAL DISTRESS 
T.P.I.—CIVIL 4.35 Intentional Infliction of Emotional Distress 
T.P.I.—CIVIL 4.36 Negligent Infliction of Emotional Distress— 
(Stand Alone Claim) 

T.P.I.—CIVIL 4.37 Negligent Infliction of Emotional Distress— 

_ (Bystander Claim) 
T.P.I.—CIVIL 4.38 Negligent Infliction of Emotional Distress— 


(Non-Bystander Claim/Observation of Death 
or Injury Only) 


G. RESCUE DOCTRINE 


T.P.I1.—CIVIL 4.50 Emergency Situation—Rescue of a Person 
T.P.I.—CIVIL 4.51 Emergency Situation—Rescue of Property 
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4.01 T.P.L—CIVIL Ch. 4 


A. RES IPSA LOQUITUR 
T.P.I.—CIVIL 4.01 Res Ipsa Loquitur 


In this case, plaintiff contends you should infer from 
the occurrence that defendant was negligent and the 
defendant’s negligence caused the occurrence. In order to 
draw this inference, you must find: 


1. That the device [activity] does not ordinarily cause 
such an occurrence unless it has been carelessly 
[constructed] [inspected] [used]; and 


2. That defendant was in exclusive control or manage- 
ment of the device [activity] at the time of the 
occurrence. 


If you find these elements exist you may infer defen- 
dant was negligent unless you decide there is sufficient 
evidence to overcome that inference. The defendant may 
overcome the inference of negligence by showing that 
defendant did use due care or that the occurrence was 
brought about by a cause other than the defendant’s 
negligence. 


USE NOTE 


With regard to medical malpractice, see T.P.I.—Civil 6.19 & 
6.20. 


COMMENT 


Cases decided before McIntyre v. Balentine, 833 S.W.2d 52 
(Tenn. 1992): 


This doctrine is but one form of circumstantial evidence from 
which the trier of fact may infer negligence. The trier of fact is 
permitted, not compelled, to draw the inference of negligence. 
When the doctrine is applied, it relieves the plaintiff from prov- 
ing the defendant guilty of specific negligence. It does not relieve 
the plaintiff of the responsibility of proving the defendant at fault 
and the inference can be rebutted by proof that the defendant 
had exercised reasonable care under the circumstances. Summit 
Hill Associates v. Knoxville Utilities Board, 667 S.W.2d 91 
(Tenn. App. 1983); Mullins v. Precision Rubber Products Corp.., 
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671 S.W.2d 496 (Tenn. App. 1984); Underwood v. HCA Health 
Serv. of Tenn., 892 S.W.2d 423 (Tenn. App. 1994). 


In Hudson v. Stepp, 54 Tenn. App. 640, 393 S.W.2d 301 
(1965), different procedural effects supported by Tennessee deci- 
sions are set out: 


1. It warrants an inference of negligence which the jury 
may draw or not. 


2. It raises a presumption of negligence which requires 
the jury to find negligence if defendant does not pro- 
duce evidence sufficient to rebut it. 


3. It not only raises such a presumption but also shifts 
the ultimate burden of proof to defendant, requiring 
him to prove that the injury was not caused by his 
negligence. 


If 2 or 3 is to be followed, caution is suggested. 


Swiney v. Malone Freight Lines, 545 S.W.2d 112 (Tenn. 
App. 1976), discusses the quantum of proof necessary to entitle 
defendant to a directed verdict where the doctrine is applicable 
under plaintiff's proof and adopts Prosser (Fourth) on Torts, p. 
233. Here, the Court, in effect, applied the doctrine to defendant’s 
attempted explanation and found the explanation insufficient in 
not excluding possible explanations in accord with negligence..A 
vigorous dissent argued that the Court erroneously had shifted 
the burden of proof to the defendant to show his lack of negligence. 


The real problem lies in whether the burden of proof actually 
shifts to defendant or whether he has merely the burden of going 
forward with the evidence. The Western Section holds the burden 
does not shift. Ford v. Roddy Mfg. Co., 60 Tenn. App. 495, 448 
5.W.2d 433,439 (1969), 


In Lassetter v. Henson, 588 8.W.2d 315, 320 (Tenn. App. 
1979), the Western Section reaffirmed that the burden of proof 
does not shift from plaintiff, citing Sweeney v. Erving, 228 U.S. 
233, 33 S.Ct. 416, 57 L.Ed. 815 (1913). Res ipsa means that the 
facts of the occurrence warrant, not compel, the inference of 
negligence; they furnish circumstantial evidence to be weighed, 
not necessarily accepted; they call for explanation or rebuttal, not 
require it. 


Where general negligence is charged and the jury may infer 
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negligence from circumstantial evidence, res ipsa should be 
charged even if not pled. Greer v. Lawhon, 600 S.W.2d 742 
(Tenn. App. 1980). 


The very heart of the res ipsa doctrine is that the injury 
complained of does not ordinarily occur absent negligence on the 
part of the person who has the instrumentality used in his 
exclusive control. Proof of negligence by res ipsa does not neces- 
sarily constitute proof of causation. German v. Nichopoulos, 
577 S.W.2d 197 (Tenn. App. 1978). The doctrine permits a fact- 
finder to infer that a defendant was negligent when the circum- 
stances surrounding the injury would cause a reasonable person 
to conclude that the injury would not have occurred had it not 
been for the defendant’s negligence. Underwood v. HCA Health 
Serv. of Tenn., 892 S.W.2d 423 (Tenn. App. 1994). 


While plaintiffs relying upon res ipsa need not prove specific 
acts of negligence, their evidence must be sufficient to enable the 
fact finder to conclude that the injury was caused, more probably 
than not, by the defendant’s negligence rather than by any other 
cause. Underwood v. HCA Health Serv. of Tenn., 892 S.W.2d 
423 (Tenn. App. 1994). The balance of the probabilities must en- 
able the fact finder to make more than a sheer leap of faith. 
Underwood v. HCA Health Serv. of Tenn., supra. 


Research References 


West’s Key Number Digest 
Negligence €7138(2) 


Legal Encyclopedias 
C.J.S., Negligence §§ 282, 283 
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B. INTOXICATION 
T.P.1.—CIVIL 4.10 Definition 


A person is intoxicated when that person’s physical 
and mental abilities are impaired as a result of [drinking 
an alcoholic beverage] [or] [the use of any drug]. The 
impairment must be to the extent that the person is un- 
able to act with ordinary or reasonable care, as would a 
sober person under the same or similar circumstances. 


USE NOTE 


This instruction may be used with T.C.A. §§ 55-10-401 and 
55-10-406. 


COMMENT 


Voluntary intoxication does not relieve one from the conse- 
quences of a person’s own negligence. Kirksey v. Overton Pub, 
Inc., 739 S.W.2d 230 (Tenn. App. 1987); Kirksey v. Overton 
Pub, Inc., 804 S.W.2d 68 (Tenn. App. 1990). 


The results of blood alcohol tests are regularly admitted and 
considered in civil cases. McIntyre v. Balentine, 833 S.W.2d 52 
(Tenn. 1992). 


While Brookins v. The Round Table Inc., 624 S.W.2d 547 
(Tenn. 1981) held that whether the sale of intoxicants is the 
proximate cause of subsequent injuries is essentially a question 
of foreseeability, it is pointed out in Worley v. Weigels, Inc., 919 
S.W.2d 589 (Tenn. 1996) that T.C.A. §§ 57-10-101, 102 provides 
that it is the consumption of (alcohol) rather than the (sale) which 
is the proximate cause of injuries inflicted by an intoxicated 
person and no damages may be awarded against a seller of 
alcohol unless the sale was made to a person known to be under 
21 years of age or was then intoxicated and that the buyer caused 
the injury of death by the consumption of the alcohol. 


Research References 


West’s Key Number Digest 
Negligence €=141(8) 


Legal Encyclopedias 
C.J.S., Negligence § 297 
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T.P.IL.—CIVIL 4.11 Intoxication as 
Negligence 


An intoxicated person is held to the same standard of 
reasonable care as a sober person. Intoxication is not an 
excuse for the failure to act as a reasonably careful person. 


In determining whether or not a person was negligent, 
you should consider whether or not that person was 
intoxicated at the time of the occurrence together with all 
other evidence. 


[A person who has become voluntarily intoxicated is 
required to use the same care as that of a sober person. |] 


USE NOTE 


This instruction applies only to a negligence case and should 
not be used when the issue includes such matters as capacity to 
contract. Birdsong v. Birdsong, 39 Tenn. (2 Head) 289 (1859). 


COMMENT 


Voluntary intoxication does not relieve one of the conse- 


quences of his own negligence. Kirksey v. Overton Pub, Ine., 
739 S.W.2d 230 (Tenn. App. 1987). 


A minor who is driving an automobile while intoxicated is 
held to the same standard of care as an adult for negligence 
purposes. Cook by and through Uithoven v. Spinnaker’s of 
Rivergate, 878 S.W.2d 934 (Tenn. 1994). 


Even when plaintiff and defendant are both drunk, compara- 


tive fault is still a question to be submitted to the jury. LaRue v. 
1817 Lake Inc., 966 S.W.2d 423 (Tenn. App. 1997). 


118 


Ch. 4 TORT LAW—SPECIAL DOCTRINES 4.12 


T.P.I.—CIVIL 4.12 Dram Shop Action 
Against Seller of 
Alcoholic Beverage 


To find (defendant furnisher) responsible for [injuries 
to (plaintiff)] [death of (deceased)], (plaintiff) must prove 
beyond a reasonable doubt: 


1. The sale of alcoholic beverage(s) by (defendant 
furnisher) was a legal cause of the [injuries to (plain- 
tiff)] [death of (deceased) ]; and 





2.(a) (Defendant furnisher) sold the alcoholic 
beverage to a person known to be under the age of 
twenty-one (21) and that such person caused the 
[injuries to (plaintiff)] [death of (deceased)] as the 
direct result of the consumption of the alcoholic bever- 
age; 


(b) (Defendant furnisher) sold the alcoholic 
beverage to an obviously intoxicated person and 
such person caused the [injuries to (plaintiff) ] 
[death of (deceased)] as the direct result of the 
consumption of the alcoholic beverage. 


Proof beyond a reasonable doubt is a higher standard 
of proof than that required by proof by a preponderance 
of the evidence. Proof beyond a reasonable doubt does not 
require absolute certainty, but requires that you find with 
such certainty that the mind rests easily that there was a 
sale of an alcoholic beverage that was a legal cause of the 
accident. 


USE NOTE 


See Tennessee Dram Shop Act at Tenn. Code Ann. § 57-10- 
101 and 102. 


The person who is furnished alcohol, or their estate, has no 
cause of action under this provision. The Dram Shop Act applies 
only to third parties who are injured by the intoxicated person in 
actions against furnishers of alcohol. Montgomery Ex Re. 
Montgomery v. Kali Orexi, 303 S.W.3d 281 (Tenn. Ct. App. 
2009). 


Paragraph 2(a) should be charged only when the person to 
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whom alcohol was sold is under the age of twenty-one (21). Only 
paragraph 2(b) should be charged when the person to whom 
alcohol was sold is over the age of twenty-one (21). Under ap- 
propriate circumstances, both 2(a) and 2(b) should be charged. 


COMMENT 


One who simply furnishes (as opposed to one who sells) 
alcohol beverages to another is not a legal cause of injuries to an- 
other as a matter of law, cannot be allocated fault by the fact- 
finder, and thus should not be listed on the jury verdict form. 
Biscan v. Brown, 160 S.W.3d 462, 473-474 (Tenn. 2005) (non- 
party minor collected money from other minors to illegally 
purchase alcohol was not a seller of alcohol and under T.C.A 
§ 57-10-101 could not be a cause of injuries to person injured by 
one of minor who consumed the alcohol). 
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C. ASSUMPTION OF THE RISK 


T.P.I.—CIVIL 4.15 Express Assumption of 
the Risk 


Express assumption of the risk occurs when a person 
knowingly, willingly and expressly consents to be exposed 
to a dangerous condition or activity. A person who ex- 
pressly assumes a risk cannot recover for a resulting 
injury. 


The defendant must prove by a preponderance of the 
evidence that, prior to the time of the injury, the plaintiff 
agreed to accept the particular risk of harm that caused 
the injury. The agreement to accept the risk may be by 
release, waiver, or other words excusing responsibility. 


If you find that the plaintiff has agreed to assume the 
risk of harm arising from the defendant’s negligent 
conduct, you will return a verdict for the defendant. 


USE NOTE 


T.P.I.—Civil 4.30 has been withdrawn in its original form 
because of the decision of the Supreme Court in Perez v. McCon- 
key, 872 S.W.2d 897 (Tenn. 1994), in which the rule of McIntyre 
v. Balentine, 833 S.W.2d 52 (Tenn. 1992), was extended to non- 
contractual assumption of the risk. It cannot be used in cases of 
willful or gross negligence or cases which would offend public 
policy. As to rental contracts, see Crawford v. Buckner, 839 
S.W.2d 754 (Tenn. 1992). 


COMMENT 


Cases previously commented upon were decided prior to 
McIntyre, supra. 
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D. DANGEROUS ACTIVITY 


T.P.1.—CIVIL 4.20 Care Required When One 
Must Work ina 
Dangerous Activity 


In determining the degree of care required of a person 
who must work in a dangerous occupation or activity, you 
should consider the following: 


1. Whether the occupation or activity involves un- 
usual risks of injury; 


2. Whether the occupation or activity requires the 
person to take risks that a reasonable person 
would avoid; and 


3. Whether and to what extent the requirements of 
the occupation or activity limit the care that a 
person can take for safety. 


USE NOTE 


This instruction is designed for use when a plaintiff, being 
required to take more risks than normal, is charged with fault or 
assumption of the risk. For example, he may have to work in a 
public road and is hit by a car. 


COMMENT 


This rule is analogous to that found in Hellon v. Trotwood 
Apartments, Inc., 62 Tenn. App. 203, 460 S.W.2d 372 (1970), 
where the known danger is not readily avoidable and is such as 
to effectively obstruct the path of plaintiff, plaintiff is put to the 
decision of whether to take the inevitable risk of proceeding 
through the danger or abandon the intended course and destina- 
tion altogether. The question of whether the plaintiff undertook a 
greater risk than an ordinary prudent person would take under 
the circumstances is usually one for the jury. 


Research References 


West’s Key Number Digest 
Employers’ Liability 261, 275; Negligence €=138(1) 


Legal Encyclopedias 
C.J.S., Employers’ Liability for Injuries to Employees §§ 341, 343, 346; 
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Negligence § 281 
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'T.P.I.—CIVIL 4.21 High Duty of Care in 
Dangerous Activity 


Because of the great danger involved in (describe 
activity) a reasonably careful person will use extreme cau- 
tion in that activity. 


Research References 


West’s Key Number. Digest 
Electricity €-19(13) 


Legal Encyclopedias 
C.J.S., Electricity §§ 71 to 72 


124 


Ch. 4 TORT LAW—SPECIAL DOCTRINES 4.22 


T.P.1L.—CIVIL 4.22 Duty When Engaged in 
Electrical Activity 


The handling of electricity is a dangerous activity. 
Anyone who works with or is in the business of transmit- 
ting electricity is required to use the highest degree of 
care. 


When suppliers of electricity have used the high 
degree of care required of them, the acts of a person who 
needlessly and heedlessly comes in contact with electric- 
ity may be found to be the legal cause of any resulting 
injury. 


USE NOTE 


This instruction is to be used in cases involving injuries to 
persons who are not employed for the specific purpose of erecting 
or repairing transmission lines. For cases involving injuries to 
persons employed for the specific purpose of erecting or repairing 
transmission lines, the duty should be expressed in terms of rea- 
sonable care, commensurate with the risks and dangers involved. 
See Wilson v. Electric Power Bd. of Chattanooga, 544 S.W.2d 
92 (Tenn. 1976). 


COMMENT 


Cases decided prior to McIntyre, supra. 


Suppliers of electricity are burdened with the requirement 
that they exercise the highest degree of care which skill and 
foresight can obtain. Phelps v. Magnavox Co. of Tenn., 497 
S.W.2d 898 (Tenn. App. 1972); International Harvester Co. v. 
Sartain, 32 Tenn. App. 425, 222 S.W.2d 854 (1948). Suppliers of 
electricity are not insurers, and one who voluntarily and heed- 
lessly puts himself in contact therewith is subject to the defense 
of contributory fault. City of Chattanooga v. Shackleford, 41 
Tenn. App. 734, 298 S.W.2d 743 (1956). 


Research References 


West’s Key Number Digest 
Electricity <=19(3) 


Legal Encyclopedias 
C.J.S., Electricity § E66 
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T.P.L.—CIVIL 4.23 Ultra-hazardous 
Activities—Strict 
Liability 


—_ Ci an ultra-hazardous activity. One 
engaged in an ultra-hazardous activity is responsible for 
injuries or damages legally caused by that activity al- 
though the defendant has used the utmost care to prevent 
the harm. The care or lack of care used by the defendant 
in carrying out the activity should not be considered in 
determining fault. 


USE NOTE 


It is the committee’s opinion that the determination whether 
an activity is an ultra-hazardous activity is a question of law to 
be decided by the court. 


Courts in Tennessee have traditionally classified ultra- 
hazardous activities as those presenting an abnormally danger- 
ous risk of injury to persons or their property. The Restatement 
(Second) of Torts § 520 uses the phrase “abnormally dangerous 
activity.” No single factor is dispositive of the question of whether 
an activity is abnormally dangerous. In determining whether an 
activity is abnormally dangerous the court must balance all rele- 
vant factors. 


Restatement (Second) of Torts § 520 sets out the following 
factors for determining whether an activity is abnormally 
dangerous: (a) existence of a high degree of risk of some harm to 
the person, land or chattels of others; (b) likelihood that the harm 
that results from it will be great; (c) inability to eliminate the 
risk by the exercise of reasonable care; (d) extent to which the 
activity is not a matter of common usage; (e) inappropriateness of 
the activity to the place where it is carried on; (f) extent to which 
its value to the community is outweighed by its dangerous 
attributes. Leatherwood v. Wadley, 121 S.W.3d 682, 699 (Tenn. 
Ct. App. 2003) (held automobile racing is not an ultra-hazardous 
activity). Concklin v. Holland, 138 S.W.3d 215 (Tenn. Ct. App. 
2003) (Use of alcohol and drugs held not to be included as an 
ultra-hazardous activity). 


Restatement (Second) of Torts § 519 (1977) provides that “one 
who carries on an abnormally dangerous activity is subject to li- 
ability for harm to the person, land or chattels of another result- 
ing from the activity, although he has exercised the utmost care 
to prevent the harm.” Concklin v. Holland, supra, at 222. 
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Examples of ultra-hazardous activities giving rise to strict li- 
ability are “the carrying out of blasting operations, the storage of 
explosives or harmful chemicals and the harboring of wild 
animals.” Leatherwood v. Wadley, supra. 


Ultra-hazardous activities are not the same as dangerous 
activities which are covered by T.P.I. Civil 4.21 and 4.22. 
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E. VOLUNTEERS 
T.P.L—CIVIL 4.30 Volunteers 


There is no automatic duty to help a person in danger. 
If someone having no special duty voluntarily undertakes 
to aid another person, there is no responsibility for result- 
ing damages unless the aid is rendered in such a manner 
that it would be considered gross negligence. Negligence 
is a failure to use ordinary care. Gross negligence includes 
not only the failure to exercise ordinary care but also a 
conscious disregard for the rights and safety of others or 
a callous indifference to the consequences of one’s actions 
or failure to act. 


USE NOTE 


This instruction is based upon the “Good Samaritan Law”, 
T.C.A. § 63-6-218. Its application is limited to persons who are 
not under some preexisting duty to render aid. Lindsey v. Miami 
Development Corp., 689 S.W.2d 856 (Tenn. 1985). Compare 
T.P.I.—Civil 4.31. 


On gross negligence, see Davidson v. Power Board of the 
City of Pulaski, 686 S.W.2d 581 (Tenn. App. 1984); Thomason 
v. Wayne County, 611 S.W.2d 585 (Tenn. App. 1980). 


Research References 


West’s Key Number Digest 
Negligence €7139(8) 


Legal Encyclopedias 
C.J.S., Negligence § 291 
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T.P.IL—CIVIL 4.31 Duty to Render Aid 


Ordinarily, a person does not have a duty to aid an- 
other unless some special relationship between the par- 
ties creates a duty to render aid. The duty to render aid 
created.by a special relationship is a duty to use reason- 
able care under the circumstances. 


[A common carrier is required to take reasonable af- 
firmative steps to aid a passenger in peril.] [An innkeeper 
is required to take affirmative steps to aid guests in peril.] 
[The relationship between persons on property open to 
the public and the possessor of that property justifies cre- 
ation of a duty to render aid.] [A social guest-host rela- 
tionship creates a duty to render aid.] [In the case of sick 
persons who are social guests, the person under the duty 
is not required to give aid to one whom that person has no 
reason to believe to be ill.] 


USE NOTE 


The Tennessee “Good Samaritan Law”, found in T.C.A. § 63- 
6-218, protects any person who, in good faith, renders emergency 
care at the scene of a medical emergency unless he is guilty of 
gross negligence. It has been said that the purpose of a statute 
such as that one is to induce voluntary aid by removing the fear 
of potential liability which acts as an impediment to that conduct. 
Thus, such statutes are directed towards persons who are not 
under some preexisting duty to render aid and do not protect a 
defendant who has a preexisting duty to render aid to the 
plaintiff. Lindsey v. Miami Development Corp., 689 S.W.2d 
856 (Tenn. 1985). Therefore, the giving of the above instructions 
to the jury will depend on whether or not the court finds that 
there is evidence of a duty on the part of the defendant to give 
aid to the plaintiff. Compare T.P.I.—Civil 4.30. 


Give only the appropriate example from paragraph two of the 
instructions above. 


Research References 


West’s Key Number Digest 
Carriers €321(1); Innkeepers 10.8; Negligence 7139(8) 


Legal Encyclopedias 
C.J.S., Carriers § 586; Inn, Hotels and Eating Places §§ 29, 35; Negligence § 291 
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F. EMOTIONAL DISTRESS 


T.P.I.—CIVIL 4.35 Intentional Infliction of 
Emotional Distress 


To recover for intentional or reckless infliction of emo- 
tional distress in this case, [plaintiff] must prove all of the 
following: 


1. [Defendant]’s conduct was intentional or reckless, 
and 


2. [Defendant]’s conduct was so outrageous that it is 
not tolerated by a civilized society, and 


3. The conduct caused serious mental injury to 
[plaintiff]. 


A mental injury is serious if it causes a significant 
impairment to the daily life of a normally constituted 
person. 


USE NOTE 


As noted in Restatement (Second) of Torts § 46, Comment g, 
the exercise of legal rights in a permissible way or actions in self- 
defense may be privileged. 


COMMENT 


It is a question of law as to whether the conduct is extreme 
enough to be considered by the jury. There are several state- 
ments in the cases as to what is insufficient. “Liability clearly 
does not extend to mere insults, indignities, threats, annoyances, 
petty oppression, or other trivialities.” Johnson v. Woman’s 
Hospital, 527 S.W.2d 133, 138 (Tenn. App. 1975); Swallows v. 
Western Electric Co., 543 S.W.2d 581 (Tenn. 1976). It is not 
enough that the defendant has acted with a tortious intent or 
even a criminal intent or that he intended to inflict emotional 
distress or acted maliciously. Goldfarb v. Baker, 547 S.W.2d 
567 (Tenn. 1977). Conduct which would be intolerable if unpro- 
voked may be excused if it results from annoyance or distress but 
acts of an obviously heartless, flagrant or extortionate character 
are actionable. Goldfarb v. Baker supra. 


Element two of the cause of action requires the conduct be 
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“outrageous.” A recent decision of the Tennessee Court of Appeals 
turned to the Restatement (Second) of Torts for guidance on what 
level of conduct rises to “outrageous” conduct. 


[t]he cases thus far decided have found liability only 
where the defendant’s conduct has been extreme and 
outrageous. It has not been enough that the defendant 
has acted with an intent which is tortious or even crimi- 
nal, or that he has intended to inflict emotional distress, 
or even that his conduct has been characterized by 
“malice,” or a degree of aggravation which would entitle 
the plaintiff to punitive damages for another tort. Li- 
ability has been found only where the conduct has been so 
outrageous, as to go beyond all possible bounds of decency, 
and to be regarded as atrocious, and utterly intolerable in 
a civilized community. Generally, the case is one in which 
the recitation of the facts to an average member of the 
community would arouse his resentment against the ac- 
tor, and lead him to exclaim, “Outrageous!” 


The liability clearly does not extend to mere insults, 
indignities, threats, annoyances, petty oppressions, or 
other trivialities. The rough edges of our society are still 
in need of a good deal of filing down, and in the meantime 
plaintiffs must necessarily be expected and required to be 
hardened to a certain amount of rough language, and to 
occasional acts that are definitely inconsiderate and 
unkind. There is no occasion for the law to intervene in 
every case where some one’s feelings are hurt. There must 
still be freedom to express an unflattering opinion, and 
some safety valve must be left through which irascible 
tempers may blow off relatively harmless steam. It is only 
where there is a special relation between the parties, as 
stated in § 48, that there may be recovery for insults not 
amounting to extreme outrage. 


Odom v. Claiborne County, Tennessee, 498 S.W.3d 882, 887 
(Tenn. Ct. App. 2016) citing Restatement (Second) of Torts § 46 
cmt. d (emphasis added and internal citation omitted). 


Applying this standard, the Court of Appeals affirmed the 
dismissal of an outrageous conduct claim which alleged that an 
attorney general called one plaintiff a “jerk,” a “troublemaker,” 
and a “bitch.” The Court said “[w]hile all three of these comments 
were derogatory and inappropriate in nature, none of them rise 


131 


4.35 T.P.1.—CIVIL Ch. 4 


to the high standard of outrageousness necessary to sustain a 
claim for intentional infliction of emotional distress. As the Re- 
statement makes clear, ‘liability . . . does not extend to mere 
insults, indignities . . . or other trivialities.’ ” Id. 


Definitions discussed. Moorhead v. J. C. Penney Co., 555 
S.W.2d 713 (Tenn. 1977); Dunbar v. Strimas, 632 S.W.2d 558 
(Tenn. App. 1981). 


See also Gann v. Key, 758 S.W.2d 538 (Tenn. App. 1988); 
and Bain v. Wells, 936 S.W.2d 618 (Tenn. 1997). 3 


Plaintiffs normally will not be required to support their 
claims of serious mental injury by expert proof in cases of 


intentional inflection of emotional distress. Miller v. Willbanks, 
8 S.W.3d 607 (Tenn. 1999). 


The Tennessee Supreme Court has made it clear that 
intentional infliction of emotional distress is a single cause of ac- 
tion, whether proven by intentional or reckless conduct, and that 
there are no separate causes of action for reckless infliction of 


emotional distress or for outrageous conduct. Rogers uv. 
Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012). 


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 
(Tenn. 2012), the Court provided a non-exhaustive list of factors 
that could support a plaintiffs claim that he or she has suffered a 
serious mental injury: 


(1) Evidence of physiological manifestations of emotional 
distress, including but not limited to nausea, vomiting, 
headaches, severe weight loss or gain, and the like; 


(2) Evidence of psychological manifestations of emotional 
distress, including but not limited to sleeplessness, 
depression, anxiety, crying spells or emotional outbursts, 
nightmares, drug and/or alcohol abuse, and unpleasant 
mental reactions such as fright, horror, grief, shame, hu- 
miliation, embarrassment, anger, chagrin, disappoint- 
ment, and worry; 


(3) Evidence that the plaintiff sought medical treatment, 
was diagnosed with a medical or psychiatric disorder such 
as post-traumatic stress disorder, clinical depression, 
traumatically induced neurosis or psychosis; or phobia, 
and/or was prescribed medication; 
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(4) Evidence regarding the duration and intensity of the 
claimant’s physiological symptoms, psychological symp- 
toms, and medical treatment; 


(5) Other evidence that the defendant’s conduct caused the 
plaintiff to suffer significant impairment in his or her 
daily functioning; and 


(6) In certain instances, the extreme and outrageous charac- 
ter of the defendant’s conduct is itself important evidence 
of serious mental injury. [Note: This factor is not ap- 
plicable in negligent infliction of emotional distress cases.] 


Research References 


West’s Key Number Digest 
Damages ¢-216(10) 


Legal Encyclopedias 
C.J.S., Damages § 185 
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T.P.I1.—CIVIL 4.36 Negligent Infliction of 
Emotional Distress— 
(Stand Alone Claim) 


To recover for negligent infliction of emotional dis- 
tress, [plaintiff] must prove both of the following: 


1. [Defendant] was negligent, and 


2. The negligence caused a serious mental injury to 
[plaintiff]. : 


A mental injury is serious if it causes a significant 
impairment to the daily life of a normally constituted 
person. The mental injury must be established by expert 
medical or scientific proof. 


USE NOTE 


The term “stand alone claim” should not appear in instruc- 
tions provided to the jury. This differentiation in negligent inflic- 
tion of emotional distress instructions is provided only for your 
information. 


COMMENT 


This instruction is based on Camper v. Minor, 915 S.W.2d 
437 (Tenn. 1996). It applies only to “stand alone cases.” A “stand 
alone case” is one in which the plaintiff is directly involved in a 
tragic event and does not incur emotional distress simply by 
witnessing events involving others. It is contrasted with a “by- 
stander case,” in which the emotional distress is experienced by a 
person not a party to the tragic event but who witnesses harm to 
another. 


It is not necessary to instruct the jury on the difference be- 
tween “stand alone” or “bystander” cases unless, of course, both 
claims are made in the case. 


Plaintiff is required to establish each of the five elements of 
negligence: duty, breach of duty, injury or loss, causation in fact, 
and proximate cause. Therefore, plaintiff must establish that the 
defendant’s negligence was the cause in fact of third person’s 
death or injury as well as plaintiffs emotional injury, and also 
that the third person’s death or injury and plaintiffs emotional 
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injury was proximate and foreseeable results of defendant’s 
negligence. Plaintiffs physical location at the time to the event or 
accident must allow sensory observation and awareness of the ac- 
cident by the plaintiff. The injury to the third party was, or rea- 
sonably was perceived to be, serious or fatal. A serious or severe 
emotional injury occurs when a reasonable person, normally con- 
stituted, would be unable to adequately cope with the mental 
stress engendered by the circumstances of the case. The claimed 
injury or impairment must be supported by expert medical or sci- 
entific proof. Camper v. Minor, 915 S.W.2d 437 (Tenn. 1996). 


The Tennessee Supreme Court re-affirmed the need for expert 
medical or scientific proof of plaintiffs emotional injuries in cases 


involving negligent inflection of emotional distress in Miller v. 
Willbanks, 8 S.W.3d 607 (Tenn. 1999). 


When emotional injuries are a parasitic consequence of 
negligent conduct that results in multiple types of damages, there 
is no need to impose special pleading or proof requirements that 


apply to “stand alone” emotional distress claims. Estate of Amos 
v. Vanderbilt University, 62 S.W.3d 133 (Tenn. 2001). 


When a NIED suit is a stand alone claim, simultaneously fil- 
ing a wrongful death suit does not eliminate the Plaintiffs burden 
of proving severe emotional injury by medical or scientific proof. 
Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2009). 


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 
(Tenn. 2012), the Court provided a non-exhaustive list of factors 
that could support a plaintiffs claim that he or she has suffered a 
serious mental injury (See comment to T.P.I Civil 4.35). 


Injury-producing event was not required to be sudden to sup- 
port parents’ bystander negligent infliction of emotional distress 
(NIED) claim against hospital, alleging that parents witnessed a 
series of events in which hospital promised to provide specific 
care to child, all while failing to provide the promised care, which 
led to child’s cardiac arrest and eventual death, but rather series 
of failures over a specific period of time constituted injury- 
producing event for purposes of bystander NIED claim. Henderson 
v. Vanderbilt University, 534 S.W.3d 426 (Tenn. Ct. App. 2017). 
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T.P.I.—CIVIL 4.37 Negligent Infliction of 
Emotional Distress— 
(Bystander Claim) 


To recover for negligent infliction of emotional dis- 
tress, [plaintiff] must prove all of the following: 


1. [Defendant] was negligent and caused physical 
injury to [________], and 


2. [Plaintiff] saw or heard the event causing the 
injury, and 


3. [Plaintiff] reasonably believed the physical injury 
to [______] was serious, and 


4, [Defendant]’s negligence caused a serious mental 
injury to [plaintiff]. 


A mental injury is serious if it causes a significant 
impairment to the daily life of a normally constituted 
person. The mental injury must be established by expert 
medical or scientific proof. 


USE NOTE 


The term “bystander claim” should not appear in instructions 
provided to the jury. This differentiation in negligent infliction of 
emotional distress instructions is provided only for your 
information. 


COMMENT 


This instruction is based on Ramsey v. Beavers, 931 S.W.2d 
527 (Tenn. 1996). 


This instruction should not be given unless the trial judge 
has first determined that a jury question exists on the issue of 
foreseeability of emotional injury. Tennessee law does not require 
that the person claiming emotional injury be related to the 


injured or deceased third party. Lourcey v. Estate of Scarlett, 
146 S.W.3d 48, 52 (Tenn. 2004). 


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 
(Tenn. 2012), the Court provided a non-exhaustive list of factors 
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that could support a plaintiffs claim that he or she has suffered a 
serious mental injury (See comment to T.P.I Civil 4.35). 


A NIED claim cannot arise out of a negligent destruction of 
property. Lane v. Estate of Leggett, No. m2016-00448-COA- 
R3-CV (Tenn. Ct. App. Mar. 29, 2017). 
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T.P.I.—CIVIL 4.38 Negligent Infliction of 
Emotional Distress— 
(Non-Bystander Claim/ 
Observation of Death or 
Injury Only) 


To recover for negligent infliction of emotional distress 
in this case, [plaintiff] must prove all of the following: 


1. The actual or apparent death or serious physical 
injury of another was caused by [defendant]’s 
negligence, and 


2. The existence of a close personal relationship be- 
tween [plaintiff] and the deceased or injured 
person, and 


3. [Plaintiff!’s observation of the actual or apparent 
death or serious physical injury at the scene of the 
accident before the scene has been materially 
altered, and 


4, [Plaintiff] suffered serious mental injury, and 


5. The serious mental injury was caused by [plain- 
tiff]’s observation of the death or injury. 


A mental injury is serious if it causes a significant 
impairment to the daily life of a normally constituted 
person. The mental injury must be established by expert 
medical or scientific proof. 


COMMENT 


This instruction is based upon Eskin v. Bartee, 262 S.W.3d 
727 (Tenn. 2008). 


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 
(Tenn. 2012), the Court provided a non-exhaustive list of factors 
that could support a plaintiffs claim that he or she has suffered a 
serious mental injury (See comment to T.P.I Civil 4.35). 


A NIED claim cannot arise out of a negligent destruction of 
property. Lane v. Estate of Leggett, No. m2016-00448-COA- 
R3-CV (Tenn. Ct. App. Mar. 29, 2017). 
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G. RESCUE DOCTRINE 


T.P.L—CIVIL 4.50 Emergency Situation— 
Rescue of a Person 


A person who is injured while attempting to rescue 
another from peril in an emergency situation is not 
negligent merely because the rescue may be dangerous. 
The law encourages efforts to save human life and ap- 
proves of the natural impulse to respond to an urgent call 
for aid without complete regard for one’s own safety. An 
effort to preserve human life will not be considered 
negligent unless it is rashly or wantonly made. Conduct is 
rash or wanton when it is undertaken in total disregard of 
the consequences. 


If a person acted in an emergency situation to rescue 
another from peril and if the person’s conduct was not 
rash or wanton, the conduct is not negligent. If there was 
no peril or if the person’s conduct was rash or wanton, 
then you may find that person negligent. 


USE NOTE 


T.P.I.—Civil 4.50 is affected by the Supreme Court’s replace- 
ment of contributory negligence with comparative fault in 
McIntyre v. Balentine, 833 5.W.2d 52 (Tenn. 1992). 


This instruction is designed to be used with the sudden emer- 
gency instruction, T.P.I.—Civil 3.08. The emergency situation 
requiring rescue must have been created through the negligence 
or fault of the defendant or a person other than plaintiff. 


COMMENT 


This instruction and T.P.I.—Civil 4.51 are based upon 
Caldwell v. Ford Motor Co., 619 S8.W.2d 534 (Tenn. App. 1981), 
which contains a fine discussion of the res cue doctrine and the 
matter of foreseeability that gives rise to the doctrine, and Eaton 
v. McLain, 891 S.W.2d 587 (Tenn. 1994). 


Plaintiffs acceptance of the risk is not voluntary if he acted 
to avert harm to others. Hood v. Roadtec, Inc., 785 S.W.2d 359 
(Tenn. App. 1989). 


In comparing fault, the jury should consider the significance 
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of what the party was trying to accomplish by the conduct, such 


as an attempt to save another’s life. Eaton v. McLain, 891 
S.W.2d 587 (Tenn. 1994). 


Research References 


West’s Key Number Digest 
Negligence ¢=139(7) 


Legal Encyclopedias 
C.J.S., Negligence § 287 
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T.P.L.—CIVIL 4.51 Emergency Situation— 
Rescue of Property 


A person who is injured while attempting to protect or 
preserve property is not negligent merely because the 
rescue may be dangerous. Every person has a right to 
protect one’s own property from loss or damage provided 
reasonable care for personal safety is used. Reasonable 
care means that degree of care that a reasonably careful 
person would use under similar emergency circumstances. 


If you find that a person who had an ownership or pos- 
sessory interest in property was attempting to rescue that 
property from danger and, under the circumstances, was 
acting with reasonable care for personal safety, then that 
person will not be considered negligent. If you find there 
was no danger to the person’s property or that the person 
did not act with reasonable care for personal safety in at- 
tempting to rescue the property, then you may find that 
person was negligent. 


USE NOTE 


T.P.I.—Civil 4.51 is affected by the Supreme Court’s replace- 
ment of contributory negligence with comparative fault in 
McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992) and Eaton 
v. McLain, 891 S.W.2d 587 (Tenn. 1994). 


This instruction is designed to be used with the sudden emer- 
gency instruction, T.P.I.—Civil 3.08. 
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Ch. 5 MOTOR VEHICLES 5.01 


A. DUTY OF DRIVER 
T.P.IL.—CIVIL 5.01 Duty of Driver 


Each driver has a duty to drive with reasonable care, 
considering the hazards of weather, road, traffic and other 
conditions. 


Each driver is under a duty to maintain a reasonably 
safe rate of speed; to keep the automobile [vehicle] under 
reasonable control; to keep a proper lookout under the 
existing circumstances; to see and be aware of what is in 
that driver’s view; [and] to use reasonable care to avoid 
an accident [and to obey the traffic laws.]. 


USE NOTE 


This is a general statement which can be used as an introduc- 
tion to more specific instructions or even at the beginning of an 
auto-negligence case. Where a statutory violation is in issue, the 
phrase, “TO OBEY THE TRAFFIC LAWS”, can be added. For a 
stronger statement of the duty to see, the following may be used: 


A driver is charged with the duty to see that which under the 
facts and circumstances he should have seen by the proper use of 
his senses, and if you find that [plaintiff] [defendant] did not 
observe that which was there to be seen, you may find that he 
was negligent in failing to look or in not looking carefully. 


It should be remembered that motorcycles and bicycles have 
the same right to the use of the highway as automobiles and 
other vehicles. 


While wet or slippery road conditions do not relieve a driver 
of the requirement of due care in the operation of an automobile, 
a driver is not negligent merely because the vehicle skids or slides 
out of control. The driver must exercise reasonable care to observe 
slippery road conditions that may exist and must exercise reason- 
able care to avoid losing control of the automobile. Additionally, 
reasonable care must be exercised in the event an automobile 
begins to skid or slide. These questions of reasonableness remain 
questions for the jury. See Whitaker v. Harmon, 879 S.W.2d 
865, 869 (Tenn. Ct. App. 1994); Shivers v. Ramsey, 937 S.W.2d 
945, 949 (Tenn. Ct. App. 1996). The following charge was 
expressly approved in both Whitaker and Shivers: 
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The driver of an automobile has a duty to exercise rea- 
sonable care to observe slippery road conditions that may 
exist on the highway, and he must exercise reasonable 
care to avoid losing control of his vehicle when slippery 
conditions are encountered. If a driver exercises reason- 
able care before encountering slippery conditions which 
cause him to slide or skid and he exercises reasonable 
care to control and operate his vehicle after it begins to 
skid or slide, he is not guilty of negligence merely because 
the vehicle skids or slides out of control. 


COMMENT 
See Rules of the Road, T.C.A. § 55-8-101. 


It is a basic requirement of due care in the operation of an 
automobile that the driver keep a reasonably careful lookout for 
traffic upon the highway commensurate with the dangerous 
character of the vehicle and the nature of the locality, and to see 
all that comes within the radius of his line of vision, both in front 
and to the side. Van Sickel v. Howard, 882 5.W.2d 794 (Tenn. 
App. 1994). 


The duties and liabilities of a driver of a vehicle involved in 
an accident with a pedestrian on private property were governed 
by the basic principles of common law negligence requiring each 
person to exercise ordinary and reasonable care under the 
circumstances. The statutory rules of the road set minimum stan- 
dards of care for drivers of vehicles; however, circumstances and 
conditions such as are found in crowded parking lots may require 
a driver to use even a greater degree of care. Hickman v. Jordan, 
87 S.W.3d 496 (Tenn. Ct. App. 2001). 


Research References 


West’s Key Number Digest 
Automobiles €7246(2) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 532, 543 
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Ch. 5 MOTOR VEHICLES 5.02 
T.P.IL—CIVIL 5.02 Right of Way Defined 


The term “right of way” means the privilege given by 
law to one person over another for the immediate use of 
the same space on a roadway. However, a person who has 
the right of way is not excused from using reasonable care 
to avoid an accident. 


COMMENT 


The statutes regulating the right of way do not cover the 
whole duty of motorists. In addition to the statutes, the motorist 
has a common law duty to use ordinary care to avoid endanger- 
ing or injuring another upon the highway. The right of way may 
be waived by a motorist. Minton v. Gobble, 42 Tenn. App. 475, 
304 S.W.2d 337 (1957); Nash-Wilson Funeral Home, Ince. v. 
Greer, 57 Tenn. App. 191, 417 S.W.2d 562 (1966). 


Research References 


West’s Key Number Digest 
Automobiles €#246(2) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 532, 543 
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T.P.I.—CIVIL 5.03 Right of Way May Be 
Waived 


A person who has the right of way may give it up. Or, 
that person may act in a way that suggests to a reasonably 
careful person that the right of way is being or has been 
given up. 


COMMENT 
Minton v. Gobble, 42 Tenn. App. 475, 304 S.W.2d 337 (1957). 


Research References 


West’s Key Number Digest 
Automobiles €246(1), 246(2) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 530, 532, 543 
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T.P.L—CIVIL 5.04 Through Highway or 
: Yield Intersection— 


Immediate Hazard 
Defined 


For purposes of this statute [T.C.A. § 55-8-130], an im- 
mediate hazard exists whenever a reasonably careful 
driver should realize that another vehicle, if it continued 
in the same direction and at the same speed, would proba- 
bly collide with the driver’s vehicle if the driver entered 
the intersection. 


USE NOTE 


This instruction is designed for use after relevant portions of 
T.C.A. § 55-8-130 have been stated to the jury. 


COMMENT 


Definition in similar words in Smith v. Murphy, 48 Tenn. 
App. 299, 346 S.W.2d 276 (1960). 


Research References 


West’s Key Number Digest 
Automobiles €246(9), 246(25), 246(47) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 533 to 548 
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T.P.I.—CIVIL 5.05 Intersection Controlled 
by Traffic Light 


The traffic laws require the driver of a vehicle to obey 
an official traffic control device. 


[Proper parts of T.C.A. § 55-8-110 may be read.] 


Any driver who enters an intersection against the red 
light in violation of the law is negligent. 


A green light is an invitation to proceed. A driver hav- 
ing the green light has the right to assume that cross traf- 
fic has a red light and that those drivers will obey the law 
and stop. However, a driver having a green light is still 
required to use reasonable care under the circumstances. 
The driver should not proceed, if the driver, using reason- 
able care, sees or should see, that another vehicle is in the 
intersection or so near to it that a collision is likely unless 
the driver slows or stops. 


USE NOTE 


A special instruction may be indicated in cases involving 
intersections with advance or delayed signal features. 


COMMENT 


In Spence v. Carne, 40 Tenn. App. 580, 292 S.W.2d 438 
(1954), the Court said, “We do not mean to hold that a motorist 
having been directed to proceed into an intersection by the traffic 
directing light would be authorized to continue through the 
intersection regardless of the safety of others having entered the 
intersection. . . , if by reasonable care . . . he could have 
avoided a collision.” 


In the case of a driver stopped at a red light which then 
_ changes to green, there is a question of the applicability of T.C.A. 
§ 55-8-143 which, among other things, reads, “Every driver who 
intends to start. . . shall first see that such movement can be 
made in safety . . .” This section has been read to the jury in 
such a case with the approval of an unreported decision. 


The latter part of this instruction was indirectly approved in 
Johnson v. Attkisson, 722 S.W.2d 390, 393 (Tenn. App. 1986). 


148 


Ch. 5 MOTOR VEHICLES 5.05 


Research References 


West’s Key Number Digest 
Automobiles €=171(9), 246(19) 
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T.P.I.—CIVIL 5.06 Close Following 


A driver is required to comply with T.C.A. § 55-8-124 
that provides: 


The driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, 
having due regard for the speed of such vehicles and 
the traffic upon and the condition of the highway. 


A driver following another vehicle must stay far 
enough from the vehicle in front so that the driver can 
stop in the clear space between the vehicles if the vehicle 
in front is stopped with due care. 


COMMENT 


Under ordinary circumstances, it is generally true that in 
slow traffic a motorist should be able to stop to avoid collision 
with a car which has stopped ahead of him. This generalization is 
founded upon the reasonable logic that the following vehicle ought 
to be able to stop as quickly as the leading vehicle, and if not, 
should maintain such an interval as to compensate for the differ- 
ence in stopping ability. 


Such a generalization has exceptions. One exception would be 
where the leading vehicle did not stop by normal means, but 
stopped suddenly and unexpectedly by colliding with a vehicle or 
other obstruction. The following vehicle could hardly be expected 
to stop by application of brakes as quickly as the leading vehicle 
stopped by colliding with an obstruction. Ewing v. Birthright, 
60 Tenn. App. 454, 448 S.W.2d 71 (1969). 


The assured clear distance rule does not apply where the 
driver encounters a dangerous situation he had no reason to an- 
ticipate and the required standard of care is a jury question. 
Ellison v. Lankford, 650 S.W.2d 762 (Tenn. App. 1983). 


This code section has no application to vehicles traveling in 


the same direction but in different lanes. Helms v. Weaver, 770 
S.W.2d 552 (Tenn. App. 1989). 


Research References 


West’s Key Number Digest 
Automobiles €7172, 246(11) 
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Legal Encyclopedias 
C.J.S., Motor Vehicles § 549 
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T.P.1.—CIVIL 5.07 Turning a Vehicle 


A driver is not required to know that there is abso- 
lutely no chance of an accident before turning from a 
direct course or moving to the left or right on a public 
roadway. A driver is required to use the precaution that 
would satisfy a reasonably careful person that the turn or 
movement can be made safely under the circumstances. 


USE NOTE 


This instruction is designed for use in connection with T.C.A. 
§§ 55-8-140 through 55-8-142. 


COMMENT 


T.C.A. § 55-8-131 controls traffic about to enter a highway 
but which has not. It has no relationship to traffic on the highway 
moving left or right, that is, changing lanes. Inabinet v. Cravath, 
749 S.W.2d 40 (Tenn. App. 1987). 


T.C.A. § 55-8-142 proscribes making a turn that cannot be 
made with reasonable safety. Undertaking to turn without look- 
ing to the rear is a violation of the statute and is, therefore, 
negligence per se. Kelley v. Johnson, 796 S.W.2d 155 (Tenn. 
App. 1990). 


Research References 


West’s Key Number Digest 
Automobiles 169, 246(7) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 300 et seq., 546 
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Ch. 5 MOTOR VEHICLES 5.08 


T.P.L—CIVIL 5.08 Left Turn—Immediate 
Hazard Defined 


For purposes of this statute [T.C.A. § 55-8-129], an im- 
mediate hazard exists whenever a reasonably careful 
driver who intends to turn left should realize that a colli- 
sion would probably occur at some point during the turn 
if the driver does not yield the right of way to an oncom- 
ing vehicle approaching from the opposite direction and 
continuing in the same direction and at the same speed. 


USE NOTE 


This instruction is designed to be used in connection with 
T.C.A. § 55-8-129. 


Research References 


West’s Key Number Digest 
Automobiles €=246(7) 


Legal Encyclopedias 
C.J.S., Motor Vehicles § 546 
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5.09 T.P.1—CIVIL Ch. 5 
T.P.I.—CIVIL 5.09 Definition of Roadway 
A roadway is that part of a highway improved, de- 


signed, or ordinarily used for vehicular traffic, exclusive 
of the berm or shoulder. 
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B. PEDESTRIANS 
T.P.I.—CIVIL 5.20 General Duty 


Every person using a public roadway, whether as a pe- 
destrian or as a driver of a vehicle, has a duty to exercise 
reasonable care at all times to avoid an accident. A pedes- 
trian is a person traveling on foot. 


USE NOTE 


Drivers and riders of motorcycles and bicycles have the same 
right to use a roadway as do the drivers of other vehicles. 


COMMENT 


A pedestrian has the same right to use a highway or roadway 
as does the driver of any vehicle subject to the duty of reasonable 
care and the laws concerning the right of way. De Rossett v. 
Malone, 34 Tenn. App. 451, 239 S.W.2d 366 (1950). 


Research References 


_ West’s Key Number Digest 
Automobiles ©=160(1), 246(30) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 382 et. seq., 533, 542 
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5.21 T.P.1.—CIVIL Ch. 5 


T.P.I1.—CIVIL 5.21 Pedestrians—Right of 
Way 


A pedestrian crossing a roadway has certain rights 
and duties when crossing at a marked or unmarked 
crosswalk. 


[An unmarked crosswalk is an unmarked portion of an 
intersection created by the imaginary lengthening or con- 
nection of sidewalk boundary lines where the roadways 
meet at approximately right angles [over which a pedes- 
trian normally walks in crossing from a sidewalk on one 
side of a roadway to a sidewalk on the other side.]] 


[A marked crosswalk is any portion of a roadway at an 
intersection or elsewhere that is lined or marked on the 
surface. | 


Drivers of all vehicles must give up the right of way to 
a pedestrian who is crossing within a marked crosswalk 
or an unmarked crosswalk at an intersection. However, a 
pedestrian crossing a roadway at a marked or unmarked 
crosswalk still must exercise reasonable care for the pe- 
destrian’s own safety. [A pedestrian shall not suddenly 
leave a curb or other place of safety and walk or run into 
the path of a vehicle which is so close that it is impossible 
for the driver to yield.] 


A pedestrian who crosses at any place other than 
within a marked or unmarked crosswalk is required to 
give up the right of way to all vehicles upon the roadway. 
However, a driver of a vehicle must exercise reasonable 
care to avoid colliding with any pedestrian upon the 
roadway. 


COMMENT 


Based upon T.C.A. § 55-8-134 through § 55-8-136 and the 
definitions. 7 


As a general rule, the question of negligence of a pedestrian 
is one for the jury. Templeton v. Quarles, 52 Tenn. App. 419, 
374 S.W.2d 654 (1963). 
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West’s Key Number Digest 
Automobiles €#246(30) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 533, 542 
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T.P.I.—CIVIL 5.22 Change of Signal After 
Crossing Begun 


At an intersection where traffic is controlled by a 
special pedestrian control signal, the following rules 
apply: If a pedestrian starts to cross when permitted by a 
signal and the signal changes during the crossing, the pe- 
destrian is not required to stop or return to the original 
point of crossing. The pedestrian should go to a nsice walk 
or safety island. 


In other words, when the signal changes, a pedestrian 
is required to use reasonable care for the pedestrian’s own 
safety. 


COMMENT 
Based upon T.C.A. § 55-8-111(2). 


Research References 


West’s Key Number Digest 
Automobiles €#246(31) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 533, 542 
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C. PASSENGERS 
T.P.IL—CIVIL 5.30 Duty of Passenger 


A passenger has a duty to take action for self protec- 
tion from danger only: 


(1) When it is apparent that the passenger can no lon- 
ger rely upon the driver for protection, [as when the driv- 
er’s conduct shows incompetence to drive or when the - 
driver is unmindful or does not know of a danger known 
to the passenger]; and 


(2) If the passenger becomes aware of the danger ata 
time and under circumstances when the passenger could 
have prevented the harm. 


USE NOTE 


This instruction should be given only in cases in which the 
passenger is the plaintiff. 


Research References 


West’s Key Number Digest 
Automobiles €=246(36) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 533, 543 
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T.P.I.—CIVIL 5.31 Fault of Driver Not 
Imputed to Passenger 


A claim has been made by a passenger of a motor vehi- 
cle, (passenger), against (third person). The passenger was 
riding in a motor vehicle driven by (driver). You may not 
charge any fault on the part of the passenger’s driver to 
the passenger. 


USE NOTE 


This instruction should be used only when there is no allega- 
tion and evidence of agency. 


Research References 


West’s Key Number Digest 
Automobiles €=246(36) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 533, 543 
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Ch. 5 MOTOR VEHICLES 5.40 
D. EMERGENCY VEHICLES 


T.P.1.—CIVIL 5.40 Authorized Emergency 
Vehicle Exemption 


The driver of an authorized emergency vehicle has 
certain protections when the driver: 


1. Is using the required audible and visual signals; 
and 


2. Is [responding to an emergency call] [pursuing an 
actual or suspected violator of the law] [respond- 
ing to, but not returning from, a fire alarm]. 


If these requirements are met, the authorized emer- 
gency vehicle may: [park where necessary] [proceed past 
a red traffic signal or stop sign, after slowing down as nec- 
essary for safe operation] [exceed the speed limit so long 
as neither life nor property is endangered] [disregard 
normal requirements controlling the direction of traffic 
movements or turning directions]. 


However, even if these requirements are met, the 
driver of an authorized emergency vehicle is not relieved 
of the duty to drive with due regard for the safety of all 
persons using the highway. The driver is not protected if 
the driver acts with either knowledge that serious injury 
to another will probably result or with reckless disregard 
for the possible results. The question to be asked is, “What 
would a reasonably careful emergency driver do under all 
of the circumstances, including that of the emergency?” 


[It has been established in this case that the vehicle 
driven by the defendant, _______, was an authorized emer- 
gency vehicle.| 


COMMENT 


Authorized emergency vehicle defined at T.C.A. § 55-8-101(2). 
T.C.A. § 55-8-108 exempts the driver from certain traffic 
requirements. T.C.A. § 55-8-132 provides for operation of vehicles 
upon approach of emergency vehicles. 


A driver of an emergency vehicle is not entitled to the exemp- 
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tions unless the vehicle has been lawfully designated or 
authorized. Nash-Wilson Funeral Home, Inc. v. Greer, 57 
Tenn. App. 191, 417 S.W.2d 562 (1966). This privilege of the 
exemptions may be exercised only so long as the driver does not 
endanger life or property and only when he is making use of 
audible and visual signals. Mayor and Alderman of City of 
Morristown v. Inman, 47 Tenn. App. 685, 342 S.W.2d 71 (1960). 


In accordance with the statute, T.C.A. § 55-8-108, a fire truck 
may proceed past a red traffic signal only after slowing down as 
may be necessary for safe operation and its driver is not relieved 
from the duty to drive with due regard for the safety of all 
persons. Green v. City of Knoxville, 642 S.W.2d 431 (Tenn. 
App. 1982). 


Research References 


West’s Key Number Digest 
Automobiles ¢7175, 245(19), 246(21) 


Legal Encyclopedias 
C.J.S., Motor Vehicles § 535 
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Ch. 5 MOTOR VEHICLES 5.41 
T.P.I.—CIVIL 5.41 Test of Emergency 


The test to determine whether an emergency vehicle 
was being driven in response to an emergency call is 
whether the driver had received a report or request that 
reasonably would justify the driver’s belief that an emer- 
gency existed requiring a response in the line of duty. The 
test is not whether an emergency in fact existed. 


Research References — 


West’s Key Number Digest 
Automobiles €7175, 245(19), 246(21) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 526(30, 44), 371 et seq., 535 
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T.P.1.—CIVIL 5.42 Emergency Vehicles— 
Duty of Others 


Upon the immediate approach of an authorized emer- 
gency vehicle making use of audible and visual signals, 
other motorists must: 


1. Yield the right of way; and 


2. Immediately drive to a position parallel to, and as 
close as possible to, the right-hand edge or curb of 
the roadway clear of any intersection; and 


3. Stop and remain stopped until the authorized 
emergency vehicle has passed. 


A driver who fails to take these precautions is 
negligent. . 


COMMENT 
Based upon T.C.A. § 55-8-132. 


Research References 


West’s Key Number Digest 
Automobiles ¢246(21) 


Legal Encyclopedias 
C.J.S., Motor Vehicles § 535 
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E. NEGLIGENT ENTRUSTMENT 
T.P.I.—CIVIL 5.50 Negligent Entrustment 


An owner of a motor vehicle is legally responsible for 
the fault of another if: 


(1) The owner gives permission to the person to use 
the vehicle; and 


(2) The owner knows, or from the facts known to the 
owner should know, that the user is [under the 
influence of intoxicants or drugs] [a reckless 
driver] [or] [an incompetent driver]; and 


(3) The [intoxication] [recklessness] [or] [incompe- 
tence] of the person permitted to use the vehicle 
is a legal cause of the injuries to the plaintiff. 


[The failure to have a driver’s license is not in and of 
itself evidence of the driver’s incompetence as a driver. 
That evidence, however, may be considered in connection 
with all other evidence for the limited purpose of deter- 
mining if the owner knew or from the facts known to the 
owner should have known that the owner was entrusting 
the vehicle to one who was not a competent driver.| 


COMMENT 


This tort is recognized in Mathis v. Stacy, 606 S.W.2d 290 
(Tenn. App. 1980), in which it is pointed out that the owner’s li- 
ability does not rest on imputed negligence but on his own 
negligence in the entrustment. 


See also Prater v. Burns, 525 S.W.2d 846 (Tenn. App. 1975) 
(negligent entrustment of a firearm to a minor). 


This tort requires that the entrustor have control over the ve- 
hicle at the time it is entrusted and know, or should know from 
known facts, that the driver is incompetent. Rimer v. City of 
Collegedale, 835 S.W.2d 22 (Tenn. App. 1992). 


The four elements of a negligent entrustment claim are (1) 
an entrustment of a chattel, (2) to a person incompetent to use it, 
(3) with knowledge that the person is incompetent, and (4) that it 
is the proximate cause of injury or damage to another. Nichols 
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v. Atnip, 844 S.W.2d 655 (Tenn. App. 1992). The Court also 
recognized the Restatement (Second) of Torts, § 390. 


Research References 


West’s Key Number Digest 
Automobiles €184, 192(11) 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 425, 431 
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CHAPTER 6 


OTHER NEGLIGENCE ACTIONS 
A. PROFESSIONAL NEGLIGENCE 


T.P.1—CIVIL 6.01 
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Professional Perfection Not Required 
Duration of Professional Responsibility 


Standard of Professional Care Determined by 
Expert Testimony 


B. ATTORNEY FAULT 


Attorney Fault—Litigation—Burden of Proof 


Attorney Fault—Non Litigation—Burden of 
Proof 
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Duty of Physician 
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Alternate Methods 

Duty to Not Abandon Patient 

Medical Negligence—Referring Patient 

Vicarious Liability of Physician 
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Expert Testimony 


Res Ipsa Loquitur—Disputed Causation— 
Medical 


Res Ipsa Loquitur—Medical 
Patient’s Duty to Follow Instructions 
Duty to Warn Family Members 

Loss of Opportunity of Survival 


D. CONSENT 


Informed Consent 
Authorized Consent 
Capacity to Consent 
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T.P.I.—CIVIL 6.28 
T.P.I.—CIVIL 6.29 


T.P.I—CIVIL 6.30 
T.P.I—CIVIL 6.31 
T.P.I.—CIVIL 6.32 


T.P.I-—CIVIL 6.35 
T.P.I.—CIVIL 6.36 
T.P.I—CIVIL 6.37 


T.P.I—CIVIL 6.38 


T.P.I—CIVIL 6.39 


T.P.1.—CIVIL Ch. 6 


When Consent to an Operation Not Necessary 

Emergency Arising Before Treatment or 
Surgery 

Reality of Consent—Duty to Disclose 

Unauthorized Procedure—Medical Battery 

Sudden Emergency During Treatment 


EK. HOSPITALS 


Duty of a Hospital 

Vicarious Liability—Hospital 

Medical Malpractice—Physician as Agent 
While Controlling Operation 

Medical Malpractice—Liability for Negligence 
of Physician Selected 

Hospital’s Liability for Acts of Independent 
Contractor Physician 


F. COMMON CARRIERS 


T.P.I—CIVIL 6.45 
T.P.I—CIVIL 6.46 
T.P.I.—CIVIL 6.47 
T.P.I.—CIVIL 6.48 


General Duty of Carrier 

Safe Place to Board and Alight 

Duty of Passenger 

Relationship Between Passenger and Carrier 


G. RAILROAD CROSSINGS 


T.P.I.—CIVIL 6.50 
T.P.I—CIVIL 6.51 
T.P.I.—CIVIL 6.52 
T.P.I—CIVIL 6.53 
T.P.I.—CIVIL 6.54 


T.P.I.—CIVIL 6.55 


T.P.I—CIVIL 6.65 
T.P.I.—CIVIL 6.66 
T.P.I—CIVIL 6.67 
T.P.I—CIVIL 6.68 


Duty of One Crossing Tracks 

Duty of Railroad Company at Crossing 
Speed at Private Right of Way 

Speed at Public Highway Crossings 


Ordinance or Regulation Fixes Minimum Care 
Required of Railroad 


Failure of Warning Devices 


H. ANIMALS 
Dangerous Animals 
Dog Attack—Off Premises 
Dog Attack—On Premises 
Livestock at Large 


I. FOOD CONTAMINATION 


T.P.I.—CIVIL 6.70 


Negligent Food Contamination 


J. NEGLIGENT ENTRUSTMENT 


T.P.I—CIVIL 6.80 


Negligent Entrustment 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.01 
A. PROFESSIONAL NEGLIGENCE 
T.P.L—CIVIL 6.01 Professional Fault 


A person who undertakes to perform professional ser- 
vices for another must use reasonable care to avoid caus- 
ing injury to that person. The knowledge and care required 
of the professional is the same as other reputable profes- 
sionals practicing in the same or a similar community and 
under similar circumstances. A professional not only must 
have that degree of learning and skill ordinarily possessed 
by other reputable professionals but also must use the 
care and skill ordinarily used in like cases. In applying 
that skill and learning, a professional is required to use 
reasonable diligence and best judgment in an effort to ac- 
complish the purpose of the employment. 


A failure to have and use such knowledge and skill is 
negligence. 


COMMENT 


While an attorney does not guarantee the accuracy of all he 
does, he/she is bound to exercise reasonable skill and diligence in 
attending to business entrusted to his/her care, and he/she is 
bound to possess such reasonable knowledge of well-settled rules 
of law as will enable him/her to perform the duties he/she 
undertakes. In re Woods, 158 Tenn. 383, 13 S.W.2d 800 (1929). 
The above rule is in accord with the general duty of a lawyer set 
out in Bruce v. Baxter, 75 Tenn. (7 Lea) 477 (1881); Hillhouse 
v. McDowell, 219 Tenn. 362, 410 S.W.2d 162 (1966); Spalding 
v. Davis, 674 S.W.2d 710 (Tenn. 1984). 


Tennessee has adopted Restatement, 2d., of Torts § 552, under 
which business or professional persons may be found liable for 
negligently supplying false information for the guidance of others 
in their business transactions. Keller v. West-Morr Investors, 
Ltd., 770 S.W.2d 543 (Tenn. App. 1988). The professional who 
knows that others will rely upon the correctness of his work can- 
not defend a claim of negligence by lack of privity. Tartera v. 
Palumbo, 224 Tenn. 262, 453 S.W.2d 780 (1970), Stinson v. 
Brand, 738 S.W.2d 186 (Tenn. 1987), Collins v. Binkley, 750 
S.W.2d 737 (Tenn. 1988); Bethlehem Steel Corp. v. Ernst & 
Whinney, 822 S.W.2d 592 (Tenn. 1991). 


A pharmacist is a professional who owes a duty to his 
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customer to exercise the standard of care required by the 
pharmacy profession in the same or similar communities. Whether 
this duty includes a duty to warn of a potential drug interaction 
between drugs prescribed for the same person seems to be a jury 
question. Dooley v. Everett, 805 S.W.2d 380 (Tenn. App. 1990). 


Where attorneys charge all parties for services in connection 
with a real estate transaction, there is nothing unusual or harsh 
in requiring the exercise of reasonable care toward all concerned. 
Gray v. Boyle Inv. Co., 803 S.W.2d 678 (Tenn. App. 1990) 
(lawyer failed to disclose his knowledge of a mortgage in 
foreclosure). 


Attorneys have a fiduciary relationship with their clients and 
must deal with them with utmost good faith, and this relation- 
ship extends to all dealings between them including the process 
by which a fee is agreed upon. Alexander v. Inman, 903 S.W.2d 
686 (Tenn. App. 1995). 


Research References 


West’s Key Number Digest 
Accountants ¢=8; Attorney & Client 105 to 115; Brokers ¢=38, 101; Physi- 
cians and Surgeons ¢-14 to 16 


Legal Encyclopedias 


C.J.S., Physicians and Surgeons §§ 41 to 48 et seq.; Accountants §§ 12, 13; At- 
torney and Client §§ 234 to 262; Brokers §§ 77, 90 to 104 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.02 
T.P.1.—CIVIL 6.02 Duty of a Specialist 


A person who [holds oneself out as ] [is] a specialist in 
a particular profession is required to have the knowledge 
and skill ordinarily possessed, and to use the care and 
skill ordinarily used, by reputable specialists practicing in 
the same field and in the same or a similar community and 
under similar circumstances. 


A failure to have and use such knowledge and skill is 
negligence. 


COMMENT 


A single, statewide professional standard of care exists for at- 
torneys practicing law in Tennessee. Chapman v. Bearfield, 
207 S.W.3d 736 (Tenn. 2006). 


Research References 


West’s Key Number Digest 
Attorney and Client <=105 to 115; Physicians and Surgeons ¢14 to 16 


Legal Encyclopedias 


C.J.S., Physicians and Surgeons §§ 40 to 48 et seq.; Attorney and Client $§ 234 
to 262 
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6.03 T.P.I.—CIVIL Ch. 6 


T.P.I.—CIVIL 6.03 Professional Perfection 
Not Required 


A professional is not negligent merely because of an 
unsuccessful result or an error in judgment. It is negli- 
gence, however, if the error of judgment or lack of success 
is due to the failure to use the required care and skill as 
defined in these instructions. 


COMMENT 


This instruction was approved in Hurst v. Dougherty, 800 
S.W.2d 183 (Tenn. App. 1990). See also Holcomb v. Steele, 47 
Tenn. App. 704, 342 S.W.2d 236 (1958). 


Research References 


West’s Key Number Digest 
Accountants ¢=8; Attorney and Client 105 to 115; Brokers ¢=38, 101; Physi- 
cians and Surgeons ¢=14 to 16 


Legal Encyclopedias 
C.J.S., Physicians and Surgeons §§ 40 to 48 et seq.; Accountants §§ 12, 13; At- 
torney and Client §§ 234 to 262; Brokers §§ 77, 90 to 104 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.04 


T.P.1.—CIVIL 6.04 Duration of Professional 
Responsibility 


The employment and duty of a professional continues 
until [ended by [consent] [or] [request] of the client] [or] 
[the professional withdraws from the employment, if it 
does not unduly jeopardize the interest of the client, after 
giving the client notice and a reasonable opportunity to 
employ another professional] [or] [the matter for which 
the professional was employed has been concluded]. 


USE NOTE 


Do not give this instruction if the rule stated is not within 
the professional standards of the profession involved. 


Research References 
West’s Key Number Digest 


Accountants ¢=8; Attorney and Client <=106; Brokers ¢38; Physicians and 
Surgeons ¢14(1) to 16 


Legal Encyclopedias 


C.J.S., Physicians and Surgeons §§ 40 to 48 et seq.; Accountants §$§ 12, 18; At- 
torney and Client §§ 234, 255; Brokers § 77 
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6.05 T.P.I.—CIVIL Ch. 6 


T.P.L—CIVIL 6.05 Standard of Professional 
Care Determined by 
Expert Testimony 


To determine the standard of professional learning, 
skill and care that was required of the defendant, you 
must consider only the opinions of the professionals 
[including the defendant] who have testified as expert wit- 
nesses as to that standard. 


You must consider the opinion of each expert witness 
and the reasons given for the opinion, as well as the 
qualifications of each witness. Give each opinion the 
weight you believe it should have. 


USE NOTE 


If the failure of the professional performance is so clear that 
professional negligence may be found without the aid of expert 
testimony, this instruction is unnecessary. See T.P.I.—Civil 2.30. 


COMMENT 


See German v. Nichopoulos, 577 S8.W.2d 197 (Tenn. App. 
1978). 


Allegations that an attorney failed to meet a particular stan- 
dard of conduct are not within the common knowledge of laymen 
and expert proof was, therefore, required. Rose v. Welch, 115 
S.W.3d 478 (Tenn. Ct. App. 2003). 


Research References 


West’s Key Number Digest 
Attorney and Client ¢129(2); Physicians and Surgeons ¢=18.80(6) to (9) 


Legal Encyclopedias 
C.J.S., Attorney and Client §§ 269 to 271; Physicians and Surgeons § 62 


174 


Ch. 6 OTHER NEGLIGENCE ACTIONS 6.07 


B. ATTORNEY FAULT 


T.P.L.—CIVIL 6.07 Attorney Fault— 
Litigation—Burden of 
Proof 


To recover damages for the negligent handling of a 
lawsuit, the plaintiff must prove that: 


1. The attorney was negligent; and 


2. Except for that negligence, the prior lawsuit 
[would have resulted in a collectible judgment in 
plaintiff's favor] [would have been successfully 
defended]. 


USE NOTE 


Special requirements of element 2 may be incorporated into 
burden of proof charge. The instruction may need to be modified 
when the amount of the recovery is at issue. This instruction is 
limited to situations involving a prior adversarial proceeding 
which would have resulted in a judgment. 


COMMENT 


A single, statewide professional standard of care exists for at- 


torneys practicing law in Tennessee. Chapman v. Bearfield, 
207 S.W.3d 736 (Tenn. 2006). 


Research References 


West’s Key Number Digest 
Attorney and Client €129(2) 
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T.P.1.—CIVIL 6.08 Attorney Fault—Non 
Litigation—Burden of 
Proof 


An attorney is at fault if you find by a preponderance 
of the evidence that the attorney was negligent and that 
the negligence was a legal cause of damages to the 
plaintiff. 


USE NOTE 


The word “attorney” refers to anyone with a contractual right 
to act for another. Some of the committee would prefer the use of 
such words as “lawyer” or “attorney at law” although by popular 
usage the word “attorney” is understood to be the same as 
“lawyer”. 7 
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C. MEDICAL NEGLIGENCE 
T.P.1.—CIVIL 6.10 Duty of Physician 


A physician who undertakes to perform professional 
services for a patient must use reasonable care to avoid 
causing injury to the patient. The knowledge and care 
required of the physician is the same as that of other rep- 
utable physicians practicing in the same or a similar com- 
munity and under similar circumstances. A physician not 
only must have that degree of learning and skill ordinar- 
ily possessed by other reputable physicians but also must 
use the care and skill ordinarily used in like cases. In ap- 
plying that skill and learning, a physician is required to 
use reasonable diligence and best judgment in an effort to 
accomplish the purpose of the employment. 


A failure to have and use such knowledge and skill is 
negligence. 


USE NOTE 


The term “physician” may be changed to cover other health 
care providers. 


177 


6.11 T-P.L—CIVIL Ch. 6 
T.P.IL.—CIVIL 6.11 Duty of Specialist 


The skill, knowledge and care required of a physician 
who practices a particular specialty is the same as that of 
other reputable physicians who specialize in the same field 
and practice in the same or a similar community and 
under similar circumstances. 


COMMENT 


Instruction used with approval. Alessio v. Crook, 633 S.W.2d 
770 (Tenn. App. 1982). 


Research References 


Additional References 
21 A.L.R.38d 953 


West’s Key Number Digest 
Physicians and Surgeons 14 to 16 


Legal Encyclopedias 
C.J.S., Physicians and Surgeons §§ 40 to 48 et seq. 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.12 
T.P.IL.—CIVIL 6.12 Perfection Not Required 


By undertaking treatment a physician does not guar- 
antee a good result. A physician is not negligent merely 
because of an unsuccessful result or an error in judgment. 
An injury alone does not raise a presumption of the 
physician’s negligence. It is negligence, however, if the er- 
ror of judgment or lack of success is due to a failure to 
have and use the required knowledge, care and skill as 
defined in these instructions. 


COMMENT 


Instruction used with approval. Alessio v. Crook, 633 8.W.2d 
770 (Tenn. App. 1982). 


A physician does not guarantee the cure of his patients, but 
after a careful diagnosis, a physician is not liable for damages to 
his patient from an honest mistake in determining the character 
of treatment to be administered or in determining the necessity 
of an operation. Floyd v. Walls, 26 Tenn. App. 151, 168 S.W.2d 
602 (1941); McPeak v. Vanderbilt University Hosp., 33 Tenn. 
App. 76, 229 S.W.2d 150 (1950). 


In Patton v. Rose, 892 S.W.2d 410 (Tenn. App. 1994), the 
Court approved an instruction which stated: “A physician will not 
be held liable for honest mistakes in judgment, but only for 
negligent failure to meet the standard required by the profession 
in the community. A physician does not guarantee the cure of his 
patients. Presuming careful diagnosis, a physician is not liable 
for damages resulting from an honest mistake in determining the 
character of treatment to be administered.” 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢14(3) 


Legal Encyclopedias 
C.J.S., Physicians and Surgeons § 47 
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6.13 T.P.L—CIVIL Ch. 6 


T.P.1.—CIVIL 6.13 Duty to Disclose When 
Doctor Not Qualified 


A physician who discovers, or should discover, that 
the patient’s ailment is beyond the physician’s knowledge 
or technical skill or capacity to treat with a likelihood of 
success, has a duty to disclose that situation to the patient 
or advise the patient of the need for other or different 
treatment. 


COMMENT 


Based upon Osborne v. Frazor, 58 Tenn. App. 15, 425 
S.W.2d 768 (1968). 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢-15(5) 


Legal Encyclopedias 


C.J.S., Physicians, Surgeons, and other Health-Care Providers §§ 70 to 71, 77, 
90, 92, 97 to 100 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.14 
T.P.I.—CIVIL 6.14 Alternate Methods 


When there is more than one accepted method of diag- 
nosis or treatment, and no one of them is used exclusively 
and uniformly by all physicians of good standing, a physi- 
cian is not negligent for selecting an accepted method of 
diagnosis or treatment that later turns out to be 
unsuccessful. This is true even if the method is one not 
favored by certain other physicians. 


COMMENT 


Where the treatment or procedure is one of choice among 
competent physicians, a physician cannot be held guilty of mal- 
practice in selecting the one which, according to his best judg- 
ment, is best suited to the patient’s needs. Ball v. Mallinkrodt 
Chem. Wks., 53 Tenn. App. 218, 381 S.W.2d 563 (1964); Gresham 
v. Ford, 192 Tenn. 310, 241 S.W.2d 408 (1951). 


In Truan v. Smith, 578 S.W.2d 73 (Tenn. 1979), the Court 
reaffirmed Casenburg v. Lewis, 163 Tenn. 163, 40 S.W.2d 1038 
(1931) as a limitation on this rule: “Before exercising judgment 
the physician should inform himself by proper examination so as 
to ascertain the facts and circumstances on which a reasonable 
exercise of judgment might rest.” 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢=15(1), 15(7) 


Legal Encyclopedias 


C.J.S., Physicians, Surgeons, and Other Health-Care Providers §§ 70 to 73, 97 
to 100 
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6.15 T.P.I.—CIVIL Ch. 6 


T.P.I.—CIVIL 6.15 Duty to Not Abandon 
Patient 


When the physician begins treating a patient, there is 
a duty to continue treating and not abandon the patient 
unless and until [the patient discharges the physician] 
[the physician gives the patient notice of intent to discon- 
tinue treatment and provides an opportunity to obtain the 
services of another physician]. 


COMMENT 


It is well settled that a physician who undertakes the treat- 
ment of a case may not abandon his patient until in his judgment 
the facts justify the cessation of attention, unless he gives to the 
patient due notice that he intends to quit the case and affords 
the patient opportunity to procure other medical attendance. 
Burnett v. Layman, 133 Tenn. 323, 181 S.W. 157 (1915). 


This duty does not terminate when a physician leaves town 
and arranges for another physician to cover in her absence, but 
defendant-physician has a continuing obligation to provide post- 
operative treatment. Church v. Perales, 39 S.W.3d 149 (Tenn. 
App. 2000). 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢15(6) 


Legal Encyclopedias 


C.J.S., Physicians, Surgeons, and Other Health-Care Providers §§ 70, 75, 97 to 
100 


182 


Ch. 6 OTHER NEGLIGENCE ACTIONS 6.16 


T.P.1.—CIVIL 6.16 Medical Negligence— 
Referring Patient 


A physician may send a substitute physician to care 
for the patient. The physician is not responsible for any 
negligence of the substitute unless the original physician 
was negligent in the selection of the substitute or there 
was an agency or partnership relationship between the 
two physicians. 


COMMENT 


Based upon McCay v. Mitchell, 62 Tenn. App. 424, 463 
S.W.2d 710 (1970). 


A physician’s duty to attend a patient continues as long as 
required unless the physician-patient relationship is ended by (1) 
mutual consent, (2) the physician’s withdrawal after reasonable 
notice, (3) the dismissal of the physician by the patient, or (4) the 
cessation of the medical necessity that rise to the relationship in 
the first place. While the physician-patient relationship exists, 
the physician has a duty to continue providing care. Thus where 
a physician knows or should know that a condition exists that 
requires further medical attention to prevent injurious conse- 
quences, the physician must render such attention, or must see 
to it that some other competent person does so until the condition 
is resolved. The defendant-physician, as a matter of law, had a 
continuing obligation to provide plaintiff with post-operative 
treatment. If the covering doctors were acting as the defendant- 
physician’s agents or if the three physicians were otherwise act- 
ing in concert, then the defendant-physician would share the 
responsibility for delays in diagnosing and treating the plaintiffs 
bowel perforation and intra-abdominal process. Church uv. 
Perales, 39 S.W.3d 149 (Tenn. App. 2000). 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢-15(6), 16 


Legal Encyclopedias 
C.J.S., Physicians, Surgeons, and Other Health-Care Providers §§ 70 to 102 
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6.17 T.P.1.—CIVIL Ch. 6 


T.P.IL—CIVIL 6.17 Vicarious Liability of 
Physician 


For a physician to be responsible for injuries caused 
by the negligence of a [nurse] [assisting physician], 
plaintiff must prove the following: 


1. The [nurse] [assisting physician] was negligent in 
the performance of required duties during surgery 
[or treatment] of the plaintiff; and 


2. The [nurse] [assisting physician] was under the 
direction or control of defendant at the time of the 
negligence, regardless of who employed or paid the 
[nurse] [assisting physician]. 


USE NOTE 
See generally Chapter 12 of T.P.I.—Civil. 
COMMENT 


In Parker v. Vanderbilt Univ., 767 S.W.2d 412, 415 (Tenn. 
App. 1988), the Court states, “We are of the opinion that the use 
of the term ‘Captain of the Ship’ with respect to the liability of a 
surgeon for the negligent acts of others in or around the operat- 
ing room is unnecessarily confusing and should be avoided. We 
think the surgeon’s liability for the acts of others should rest on 
the more familiar concepts of master and servant; ‘[operating 
surgeons and hospitals are subject to the principles of agency law 
which apply to others.’ Sparger v. Worley Hospital, Inc., 547 
S.W.2d 582, 585 (Tex.1977).” 


Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢-16 


Legal Encyclopedias 
C.J.S., Physicians, Surgeons, and Other Health-Care Providers §§ 70 to 102 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.18 


T.P.IL.—CIVIL 6.18 Standard of Medical Care 
Determined by Expert 
Testimony 


It is your obligation to determine the recognized stan- 
dard of acceptable professional practice in defendant’s 
profession for this or a similar community. In making this 
determination, you may consider only the opinions of the 
physicians, including the defendant, who have testified 
concerning this standard. Consider each opinion and the 
reasons given for the opinion, as well as the qualifications 
of the witnesses, giving each opinion the werent you 
believe it deserves. 


[The testimony of a physician as to what that physi- 
cian personally would do or would not do or the personal 
opinion of a physician of what should or could not have 
been done does not prove the standard of medical 
practice.] 


USE NOTE 


This instruction is not to be used in cases where the negli- 
- gence of the physician results in facts that can be evaluated by 
common knowledge. See T.P.I.—Civil 2.30. 


COMMENT 


Except when the alleged acts of negligence are within the 
knowledge of ordinary laymen, expert testimony to prove (1) the 
standard of care; (2) the defendant deviated from that standard; 
and (3) that as a proximate result of the defendant’s negligent 
act or omission, the plaintiff suffered an injury which would not 
have otherwise occurred. Dolan v. Cunningham, 648 S.W.2d 
652 (Tenn. App. 1982); Stokes v. Leung, 651 S.W.2d 704 (Tenn. 
App. 1982); Murphy v. Schwartz, 739 8.W.2d 777 (Tenn. App. 
1986). 


T.C.A. § 29-26-115 imposes certain requirements on those 
who may serve as expert witnesses in medical negligence cases. 


Physician assistant must be held to the “recognized standard 
of acceptable professional practice in the profession” of physician 
assistants and not to a standard of applicable to physicians. 
Melissa Michelle Cox v. M.A. Primary and Urgent Care 
Clinic, et al., 313 S.W.3d 240 (Tenn. 2010). 
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Research References 


West’s Key Number Digest 
Physicians and Surgeons ¢18.80(8) 


Legal Encyclopedias 
C.J.S., Physicians, Surgeons, and other Health-Care Providers §§ 97 to 100, 122 
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Ch. 6 OTHER NEGLIGENCE ACTIONS 6.19 


T.P.L—CIVIL 6.19 Res Ipsa Loquitur— 
Disputed Causation— 
Medical 


If you find that the [medication] [treatment] [opera- 
tion] that was [administered] [performed] by the defen- 
dant|[s] was not a legal cause of the injury to the plaintiff, 
then your verdict will be in favor of the defendant(s]. If 
you find that the plaintiffs [injury] [condition] was legally 
caused by the [medication] [operation] [treatment] [admin- 
istered] [performed] by [any one or more of] the defen- 
dant[s], then you must consider the following instructions 
concerning [that] [those] particular defendant(s]: 


USE NOTE 


This instruction should be followed by T.P.I.—Civil 6.20 on 
Res Ipsa Loquitur—Medical. 


COMMENT 


As for need for expert testimony, see Murphy v. Schwartz, 
739 S.W.2d 777 (Tenn. App. 1986). 


Research References 


West’s Key Number Digest 
Physicians and Surgeons €18.60 


A.L.R. Library 
Anno: 54 A.L.R. 4th. 10 (1987) Med. Malpractice, Loss of Chance 


Legal Encyclopedias 


C.J.S., Physicians, Surgeons, and Other Health-Care Providers §§ 97 to 100, 
Lies 
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6.20 T.P.1.—CIVIL Ch. 6 


T.P.1.—CIVIL 6.20 Res Ipsa Loquitur— 
Medical 


You may, but are not required to, infer from the hap- 
pening of the injury in this case that a cause of the injury 
was some negligent conduct by the defendant(s]. 


This theory requires the plaintiff to prove all of the 
following: 


1. The plaintiff received an injury that ordinarily 
would not occur in the absence of negligence. 
[Whether the injury is one that ordinarily does not 
occur in the absence of negligence may be deter- 
mined from the evidence presented in this trial by 
physicians and surgeons called as expert 
witnesses. | 


2. The injury was caused while the care of the plain- 
tiff was under the exclusive care and control of the 
defendants. [The plaintiff is not required to iden- 
tify the particular agent or instrumentality that 
caused the injury if unable to do so because of the 
patient’s condition at the time the [medication] 
[treatment] [operation] was [administered] 
[performed]]. 


The defendant may overcome an inference of negli- 
gence by showing that due care was exercised or that the 
injury was brought about by a cause other than the 
defendant’s negligence. 


USE NOTE 


It must be remembered that res ipsa loquitur does not create 
a cause of action where none existed. It is only a method of using 
circumstantial evidence that, in effect, excludes all causes except 
medical negligence. It must be shown that the thing speaks for 
itself through medical testimony. Thus expert testimony may be 
used to bridge the gap between the common knowledge of the 
jury and the complex knowledge of the expert in a specialized 
field of medicine. 


COMMENT 


T.C.A. § 29-26-115 (c) expresses this rule. Where the act of al- 
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leged malpractice lies within the common knowledge of a layman, 
expert testimony is not required. Bowman v. Henard, 547 
S.W.2d 527 (Tenn. 1977); Baldwin v. Knight, 569 S.W.2d 450 
(Tenn. 1978); German v. Nichopoulos, 577 S.W.2d 197 (Tenn. 
App. 1978); Keeton v. Maury County Hosp., 713 S.W.2d 314 
(Tenn. App. 1986). 


In Seavers v. Methodist Medical Center of Oak Ridge, 9 
S.W.3d 86 (Tenn. 1999), the Court held that the subject matter of 
the claim need not be within the common knowledge of a lay jury 
if there is competent expert testimony that this type of injury 
does not occur in the absence of negligence on the part of the 
health care provider(s). 
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T.P.I.—CIVIL 6.21 Patient’s Duty to Follow 
Instructions 


A patient must follow all reasonable instructions given 
by the physician regarding the patient’s care, activities 
and treatment. A physician is not liable for any injury 
caused by the patient’s failure to follow those instructions. 
The physician remains responsible for any injury caused 
by the physician’s own negligence. 
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T.P.I.—CIVIL 6.22 Duty to Warn Family 
Members 


In a physician-patient relationship the physician has 
an affirmative duty to warn identifiable third persons in 
the patient’s immediate family of foreseeable risks flowing 
from a patient’s illness. 


COMMENT 


Instruction and comments based upon Bradshaw v. Daniel, 
854 8.W.2d 865 (Tenn. 1993). 


All persons have a duty to use reasonable care to refrain 
from conduct that will foreseeably cause injury to others. Doe uv. 
Linder Constr. Co., 845 S.W.2d 173 (Tenn. 1992). While one 
person owed no affirmative duty to warn those endangered by the 
conduct of another, courts have carved out exceptions for cases in 
which the defendant stands in some special relationship to either 
the person who is the source of the danger or to the person who 
is foreseeably at risk from the danger. Lindsey v. Miami 
Development Corp., 689 S.W.2d 856 (Tenn. 1985). Thus the 
special relationship of the patient to the psychotherapist sup- 
ported imposition of the affirmative duty to act for the benefit of 
third persons. Tarasoff v. Regents of U. of Cal., 17 Cal.3d 425, 
131 Cal.Rptr. 14, 551 P.2d 334 (1976). 


Physicians may be liable to persons infected by a patient, if 
the physician negligently fails to diagnose a contagious disease, 
or having diagnosed the illness, fails to warn family members or 
others who are foreseeably at risk of exposure to the disease. 
Gammill v. United States, 727 F.2d 950 (10th Cir.1984); Davis 
v. Rodman, 147 Ark. 385, 227 S.W. 612 (1921); Hofmann uv. 
Blackmon, 241 So.2d 752 (Fla. Dist. Ct. App. 1970) and others. 


A drug manufacturer’s warnings and descriptions of risks to 
physicians and pharmacists of the dangers of a drug is sufficient 
to discharge its duty to those persons to whom it owed a duty to 
warn. Pittman v. Upjohn Co., 890 S.W.2d 425 (Tenn. 1994). 
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T.P.L—CIVIL 6.23 Loss of Opportunity of 
Survival 


Plaintiff in this case alleges that [plaintiff] [decedent] 
had a preexisting medical condition, (describe condition), 
of which [plaintiff] [decedent] was unaware and suffered 
injuries and/or death because defendant negligently failed 
to discover this condition and thereby contributed to the 
harm by permitting the preexisting condition to progress 
without appropriate treatment. In order to recover under 
this theory, the plaintiff must prove by a preponderance 
of the evidence that [plaintiff] [decedent] had a greater 
than 50% likelihood of surviving or recovering from the 
underlying condition had the condition been discovered. 
The plaintiff, however, may not recover [wrongful death] 
damages if the probability of surviving was 50% or less, 
even if the condition had been discovered. A plaintiff who 
more likely than not would have suffered the same harm 
had proper medical treatment been rendered, may not re- 
cover for the increase in the risk of harm or the loss of 
chance of obtaining a more favorable medical result. 


COMMENT 


This instruction is based upon Kilpatrick v. Bryant, 868 
S.W.2d 594 (Tenn. 1993). In Kilpatrick, the Court explained 
that “a plaintiff in Tennessee must prove that the physician’s act 
or omission more likely than not was the cause in fact of the 
harm|;]. . . [a] requirement that necessarily implies that the 
plaintiff must have had a better than even chance of surviving or 
recovering from the underlying condition absent the physician’s 
negligence.” 686 S.W.2d at 602. 


For an analysis as to whether or not a plaintiff has met the 
burden of producing competent proof of cause in fact under the 
Kilpatrick standard, see Jacobs v. Nashville Ear, Nose & 
Throat Clinic, 338 S.W.3d 466, 478-84 (Tenn. App. 2010). 
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D. CONSENT 
T.P.I.—CIVIL 6.25 Informed Consent 


A physician has a duty to give a patient certain infor- 
mation before treating the patient; the information the 
physician must disclose is that information about the 
treatment involved and its attendant risks to enable the 
patient to make an intelligent decision about whether to 
undergo the treatment. The information that must be 
provided to the patient is that information that would be 
provided by physicians in the specialty in the community 
in which the physician practices or in similar 
communities. . 


In this case, plaintiff has the burden of proving: 


(1) what a reasonable medical practitioner in the 
same or similar community would have disclosed 
to the patient about the [treatment] [procedure] 
and risks of it; 


(2) that the defendant departed from that standard; 
and 


(3) that a reasonable patient in plaintiff's position 
would have [refused the treatment/procedure] if 
properly advised of the risks of the [treatment] 
[procedure] [chosen an alternative treatment/ 
procedure]. 


In determining how a reasonable patient would have 
acted under the circumstances, you should consider the 
testimony of the [patient] [plaintiff], the plaintiffs [idio- 
syncrasies], [fears], [age], [medical condition], [and] 
[religious beliefs], the presence or absence of alternative 
[procedures] [treatments] and the potential risks and 
benefits thereof, and the impact of no [treatment] [proce- 
dure] on plaintiffs health. 


COMMENT 


This instruction follows the decision in Ashe v. Radiation 
Oncology Associates, 9 S.W.3d 119 (Tenn. 1999). That decision 
held that causation in informed consent cases is decided based on 
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n “objective” test rather than a “subjective” test. See Ashe uv. 
Radiation Oncology Associates at 120. 


The instruction incorporates several factors that the jury 
may consider in applying the “objective” test. The factors 
“idiosyncrasies, fears, age, medical condition and religious beliefs” 
are set forth in the opinion. Ashe v. Radiation Oncology Assoct- 
ates, 9 S.W.3d 119, 124 (Tenn. 1999). The other factors were 
added by the Committee because, in the judgment of the Com- 
mittee, they represent factors the jury should be entitled to 
consider. 


Evidence showing an impairment to the hand of the operat- 
ing surgeon may be relevant on the issue of informed consent. 
Hawk v. Chattanooga Orthopaedic Group, 45 8.W.3d 24 
(Tenn. App. 2000). 


When the healthcare provider performs the treatment or pro- 
cedure without the requisite informed consent of the patient, li- 
ability attaches for the resulting injuries regardless of whether 
those injuries resulted from negligence. Shadrick v. Coker, 963 
S.W.2d 726, 732 (Tenn. 1998). 
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T.P.IL—CIVIL 6.26 Authorized Consent 


was authorized to consent on behalf of the 
plaintiff to the [operation] [treatment]. You must decide 
whether consent was given by that person. 


USE NOTE 


This instruction provides for the situation in which someone 
other than the patient has been legally authorized to furnish the 
patient’s consent for treatment or an operation. 
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6.27  'T.PI.—CIVIL Ch. 6 
T.P.1.—CIVIL 6.27 Capacity to Consent 


Although the patient is [a minor] [a person with 
impaired mental capacity], the patient’s consent may be 
effective if the patient was capable of appreciating the 
nature, extent and consequences of the [operation] 
[treatment]. If the patient is capable of giving consent, the 
patient’s informed consent is sufficient even though the 
consent of a parent, guardian or other responsible person 
is not obtained or was expressly refused. You must decide 
if the patient is of sufficient age, ability, experience, educa- 
tion, learning and degree of maturity or judgment to ap- 
preciate the risks and consequences of the medical 
treatment. 


[If the patient was a minor under age fourteen, the 
law presumes that the patient did not have the capacity to 
appreciate the risks of the treatment, but you may find 
from the evidence that this particular minor was capable 
of doing so.] [If the patient was a minor between the ages 
of fourteen and eighteen, the law presumes that the 
patient did have the capacity to appreciate the treatment, 
but you may find from the evidence that this particular 
minor did not have the capacity to do so.| 


USE NOTE 


This instruction should be used if the plaintiffs claim is based 
upon lack of consent, the defendant asserts that the patient gave 
consent and there is a dispute with regard to the patient’s capa- 
city to consent. If the patient who allegedly gave consent was a 
minor between 14 and 18, this instruction should not be used un- 
less the plaintiff presents evidence that the minor did not have 
sufficient capacity. If such evidence is presented, the jury should 
be instructed that the plaintiff has the burden of persuasion with 
regard to lack of capacity. If, however, the minor was under age 
14, this instruction must be used and the jury instructed that the 
defendant has the burden of persuasion with regard to the 
patient’s capacity. See T.P.I.—Civil 3.07. 


There is some concern as to whether the case of Eaton v. 
McLain, 891 8.W.2d 587 (Tenn. 1994), has abolished the Rule of 
Sevens, which we think is primarily a rule for determining the 
existence of fault rather than the extent. Where the question for 
the jury is the magnitude of fault after capacity is at least to 
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some extent present, the degree of fault is one for the jury after 
consideration of the factors expressed in the first paragraph of 
the instruction. 


COMMENT 


As distinct from negligence in the treatment itself, the theory 
of liability in this instruction is that the physician committed a 
battery by performing surgery or treatment without the informed 
consent of the patient. For a discussion of the difference in the 
theories, see Ray v. Scheibert, 484 S.W.2d 63, 70-71 (Tenn. 
App. 1972); Note, 23 Vand.L.Rev. 754 (1970). See also T.C.A. 
§ 29-26-118, with regard to the plaintiffs burdens under this 
theory. 


A cause of action based on the lack of informed consent stems 
from the basic premise that a patient should be allowed to form 
an intelligent choice about the surgical and/or treatment 


procedures that the patient undertakes. Housh v. Morris, 818 
S.W.2d 39 (Tenn. App. 1991). 


The mature minor exception is part of the common law of 
Tennessee. Its application is a question of fact for the jury to 
determine whether the minor has the capacity to consent to and 
appreciate the nature, the risks, and the consequences of the 
medical treatment involved. Cardwell v. Bechtol, 724 S.W.2d 
739 (Tenn. 1987). We do not, however, alter the general rule 
requiring parental consent for the medical treatment of minors. 
We observe here that under the Rule of Sevens, it would rarely, if 
ever, be reasonable, absent an applicable statutory exception, for 
a physician to treat a minor under seven years, and that between 
the ages of seven and fourteen, the rebuttable presumption is 
that a minor would not have the capacity to consent; moreover, 
while between the ages of fourteen and eighteen, a presumption 
of capacity does arise, that presumption may be rebutted by evi- 
dence of incapacity, thereby exposing a physician or care provider 
to an action for battery. 


The objective test recognizes that neither the plaintiff nor the 
fact finder can provide a definitive answer to what the plaintiff 
would have done had the plaintiff known of the particular risk 
prior to consenting to the procedure or treatment. The patient’s 
testimony is relevant but not controlling. The question is whether 
a reasonable person in the plaintiffs position would have chosen 
a different course of treatment or consented to the treatment had 
the risk been disclosed. Ashe v. Radiation Oncology Associ- 
ates, 9 S.W.3d 119 (Tenn. 1999). 
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T.C.A. § 29-26-118 does not require a hospital to procure a 
patient’s informed consent to surgical procedures ordered and 
performed by non-employee doctors. Bryant v. HCA Health 
Services of Tenn., Inc., 15 S.W.3d 804 (Tenn. App. 2000). 
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T.P.1.—CIVIL 6.28 When Consent to an 
Operation Not Necessary 


Further consent is not required if, during an opera- 
tion, a surgeon finds an unanticipated condition that 
requires immediate action that is necessary for the pres- 
ervation of the life or health of the patient and it is im- 
practical to obtain consent to further operation. A surgeon 
must conform to the usual and customary practice among 
surgeons in the same or a similar community faced with a 
comparable situation. 


USE NOTE 


Under certain unforeseen conditions when it is necessary to 
proceed with further surgery or depart from the original opera- 
tion, the surgeon may do so, either under a theory of implied 
consent (found in the patient’s consent to the original operation) 
or under the immunity granted surgeons in emergency situations. 
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T.P.I.—CIVIL 6.29 Emergency Arising 
Before Treatment or 
Surgery 


Consent to necessary treatment or surgery will be 
implied in an emergency if it would be impossible or im- 
practical to delay the treatment or surgery necessary to 
preserve the patient’s life or health long enough to obtain 
consent from the patient or other authorized person. 


The physician’s decision to treat or operate, as well as 
the performance of that treatment or surgery, must 
comply with the standard of acceptable professional 
practice followed by physicians in good standing under 
similar conditions in the same or similar community. 


USE NOTE 


If there is a question of fact as to whether a medical emer- 
gency existed, it is a matter for expert evidence. 


COMMENT 


Under certain unforeseen conditions when it is necessary to 
proceed with further surgery or depart from the original opera- 
tion, the surgeon may do so, either under a theory of implied 
consent (found in the patient’s consent to the original operation) 
or under the immunity granted surgeons in emergency situations. 


The existence of an emergency privilege is recognized in Ray 
v. Scheibert, 484 S.W.2d 63 (Tenn. App. 1972). 


Emergency care at the scene of an accident would be con- 
trolled by the “Good Samaritan Law”, T.C.A. § 63-6-218. 
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T.P.IL—CIVIL 6.30 Reality of Consent—Duty 
to Disclose 


T.P.I.— Civil 6.30 has been subsumed by T.P.1I.—Civil 
6.25. 
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T.P.L—CIVIL 6.31 Unauthorized 
Procedure—Medical 
Battery 


Performance by a doctor of an unauthorized proce- 
dure is a medical battery. The question in a medical bat- 
tery case is simply whether the patient knew of and au- 
thorized a procedure. To determine whether a case 
constitutes a medical battery, the jury must answer two 
questions: 


1. Was the patient aware that the doctor [dentist, etc.] 
was going to perform the procedure? 


2. Did the patient authorize the procedure? 


If either of these questions is answered “NO” then the 
doctor has performed an unauthorized procedure and has 
committed medical battery. 


COMMENT 


In Blanchard v. Kellum, 975 S.W.2d 522 (Tenn. 1998), the 
Supreme Court distinguished unauthorized procedure/medical 
battery cases from lack of informed consent cases. The true unau- 
thorized procedure case does not require expert evidence to es- 


tablish standard of care since it is not a “medical malpractice” 
under T.C.A. § 29-16-118. 
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T.P.I.—CIVIL 6.32 Sudden Emergency 
During Treatment 


USE NOTE 
Refer to T.P.I.—Civil 3.08 on Sudden Emergency. 
COMMENT 


The sudden emergency doctrine recognizes that when an ac- 
tor is faced with a sudden and unexpected circumstance which 
leaves little or no time for thought, deliberation or consideration, 
or causes the actor to be reasonably so disturbed that the actor 
must make a speedy decision without weighing alternative 
courses of conduct, the actor may not be negligent if the actions 
taken are reasonable and prudent in the emergency context. Ross 


v. Vanderbilt Univ. Med. Center, 27 S.W.3d 523 (Tenn. App. 
2000). 
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E. HOSPITALS 
T.P.I.—CIVIL 6.35 Duty of a Hospital 


A hospital must furnish the care, attention and protec- 
tion reasonably required by the patient’s known mental 
and physical condition. The amount of caution, attention 
and protection required is that generally used by hospitals 
in the same or a similar community and required by its 
express or implied contract with the patient. 


COMMENT 


The hospital has a duty to provide a sanitary environment to 
avoid sources and transmission of infections including a duty to 
eradicate pests such as spiders. Pullins v.: Fentress County 
General Hospital and All-American Exterminating Co., 594 
S.W.2d 663 (Tenn. 1979). 


When a hospital elects to accept a patient with psychiatric 
disorders and with orders that suicide precautions be taken, the 
prime responsibility to afford reasonably safe facilities and rea- 
sonable attendance to the patient’s needs to prevent self injury 
les with the hospital and not the physician. Stokes v. Leung, 
651 S.W.2d 704 (Tenn. App. 1982). 


Tennessee law clearly recognizes that hospitals owe a duty of 
reasonable care to their patients independent of any liability 


based on the hospital’s employees or agents. Barkes v. River 
Park Hosp., Inc., 328 5.W.3d 829, 833 (Tenn. 2010). 


A hospital may be directly liable to a patient independent of 
any vicarious liability of its employees. Thus, a hospital can be 
negligent for failing to enforce its policies and procedures in 
patient care absent a finding that other health care providers 
were also negligent. Id. 
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T.P.IL.—CIVIL 6.36 Vicarious Liability— 
Hospital 


A hospital is responsible for injuries caused by a 
hospital employee’s negligent performance of duties while 
acting in the scope of employment. Hospitals are respon- 
sible for the negligent acts of their employees, [including 
interns,| even though they have been selected with due 
care. 


COMMENT 


Edmonds v. Chamberlain Memorial Hospital, 629 S.W.2d 
28 (Tenn. App. 1981). See Parker v. Vanderbilt Univ., 767 
S.W.2d 412, 415 (Tenn. App. 1988). 


Where a hospital offers a service, such as the care of an 
anesthesiologist, [radiologist, emergency room physician, the 
operating room setting] and the patient has no part in choosing 
the individual who will perform the service, a court may infer 
that the patient reasonably relied on the health care provider’s 
apparent authority to act for the hospital. White v. Methodist 
Hosp. South, 844 S.W.2d 642 (Tenn. App. 1992). 


Hospitals owe a general duty to prevent patients from injur- 
ing themselves following surgical procedures. Clearly, a duty is 
owed to an intubated and restrained patient to maintain a clear 
and unobstructed breathing passage through an endotracheal 
tube. The particular harm need not have been foreseeable if an- 
other harm of like general character was reasonably foreseeable. 
Moon v. St. Thomas Hosp., 983 S.W.2d 225 (Tenn. 1998). 
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T.P.I.—CIVIL 6.37 Medical Malpractice— 
Physician as Agent While 
Controlling Operation 


A physician who is in control of the treatment of a 
patient may at the same time be the agent of a hospital. A 
physician, however, does not become an agent of a hospital 
merely by admitting or treating patients in that hospital. 


COMMENT 


Where a hospital offers a service, such as the care of an 
anesthesiologist, [radiologist, emergency room physician, the 
operating room setting] and the patient has no part in choosing 
the individual who will perform the service, a court may infer 
that the patient reasonably relied on the health care provider’s 
apparent authority to act for the hospital. White v. Methodist 
Hosp. South, 844 8.W.2d 642 (Tenn. App. 1992). 
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T.P.I1.—CIVIL 6.38 Medical Malpractice— 
Liability for Negligence 
of Physician Selected 


A medical facility that selects a competent physician 
for the care of a patient is not liable for mistakes made by 
the selected physician in the treatment rendered. How- 
ever, a medical facility is liable for the negligence of the 
physician selected by the medical facility if, before the 
injury, the medical facility knew, or should have known, 
that the physician was incompetent to perform those 
duties the physician was reasonably expected to 
undertake. 


COMMENT 


Where a hospital offers a service, such as the care of an 
anesthesiologist, [radiologist, emergency room physician, the 
operating room setting] and the patient has no part in choosing 
the individual who will perform the service, a court may infer 
that the patient reasonably relied on the health care provider’s 
apparent authority to act for the hospital. White v. Methodist 
Hosp. South, 844 8.W.2d 642 (Tenn. App. 1992). It may be 
important to determine whether the patient had reason to rely 
upon the hospital in accepting the selected physician or whether 
the patient had reason to realize that the physician was an inde- 
pendent contractor. Cases cited by White: Uhr v. Lutheran 
General Hospital, 226 I[ll.App.3d 236, 168 Ill.Dec. 323, 589 
N.E.2d 723 (1992); Arthur v. St. Peters Hospital, 169 N.J.Super. 
575, 405 A.2d 443 (1979); Smith v. Smith v. St. Francis 
Hospital, Inc., 676 P.2d 279 (Okl. App. 1983); Doctors Hospital 
of Augusta v. Bonner, 195 Ga.App. 152, 392 S.E.2d 897 (1990). 
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T.P.L—CIVIL 6.39 Hospital’s Liability for 
Acts of Independent 
Contractor Physician 


To hold a hospital liable for the negligent or wrongful 
acts of an independent contractor physician, a plaintiff 
must prove by the preponderance of the evidence that: 


1. The hospital held itself out to the publte as provid- 
ing medical services; 


2. That plaintiff looked to the hospital rather than to 
the individual physician to perform those services; 
and 


3. The patient [plaintiff] accepted those services in 
the reasonable belief that the services were pro- 
vided by the hospital or hospital employee. 


COMMENT 


A full discussion of this rule is found in Boren v. Weeks, 251 
S.W.3d 426 (Tenn. 2008). The issue arises because T.C.A. § 68- 
11-205(b)(1) generally prohibits a hospital from employing 
radiologists, anesthesiologists, pathologists or emergency 
physicians. 
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F. COMMON CARRIERS 
T.P.1.—CIVIL 6.45 General Duty of Carrier 


The defendant, _____., is a common carrier. A com- 
mon carrier does not guarantee the safety of a passenger. 
It has a duty to its passengers, however, to use the highest 
degree of care considering the type of transportation 
provided and the practical operation of its business. 
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T.P.I.—CIVIL 6.46 Safe Place to Board and 
Alight 


It is the duty of a common carrier to select a reason- 
ably safe place to receive or discharge passengers. 


USE NOTE 


This instruction is designed for use where the operator of the 
carrier, such as the driver of an urban bus or a taxi cab, has a 
choice or discretion as to where he stops to discharge a passenger. 
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T.P.I.—CIVIL 6.47 Duty of Passenger 


The passenger has a duty to exercise ordinary care for 
the passenger’s own safety. 


COMMENT 


See Schindler v. Southern Coach Lines, 188 Tenn. 169, 
217 S.W.2d 775 (1949); Gray v. Brown, 188 Tenn. 152, 217 
S.W.2d 769 (1948). 
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T.P.1.—CIVIL 6.48 Relationship Between 
Passenger and Carrier 


The relationship of passenger and carrier begins 
when: 


1. A person has arrived at a place designated by 
custom or notice as a site where the carrier will 
take on passengers; 


2. The person has indicated to the operator an inten- 
tion to board the vehicle by standing alongside or 
near the probable stopping or boarding place; and 


3. The operator has taken some action which indi- 
cates an intention to receive that person. 


It is not necessary that there be any physical contact 
between the passenger and the vehicle. 


The relationship of passenger and carrier continues 
until the passenger has cleared the vehicle and has had a 
reasonable opportunity to reach a place of safety. 


USE NOTE 


This instruction is designed for use only in connection with 
the passengers boarding or alighting in public streets and may 
not apply to terminals or airports. 


COMMENT 


The relationship is not interrupted if the passenger waits at 
intermediate stops to transfer to other vehicles, but it terminates 
if the passenger steps from the vehicle with the intention of 
continuing his journey by another mode of transportation. 
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G. RAILROAD CROSSINGS 


T.P.1—CIVIL 6.50 Duty of One Crossing 
Tracks 


A railroad track is a warning of danger. A person near- 
ing a railroad track must use every reasonable opportunity 
to look and listen for the approach of a train and to yield 
the right of way to any train so close that it is an immedi- 
ate hazard. The care required is to be determined by 
considering what a reasonably careful person would do 
under all of the same circumstances. 


COMMENT 


One who collides with the side of a moving train at a railroad 
crossing with which the driver is familiar, is guilty of contribu- 
tory negligence as a matter of law; (however after McIntyre a 
directed verdict for defendant would not be proper). Westbrook 
v. Illinois Cent. Gulf R.R., 688 S.W.2d 453 (Tenn. App. 1985). 
The case speaks of an ultrahazardous situation where the 
railroad employees knew or should have known that a motorist 
“might not be able to see the railroad in time to avoid a collision,” 
but the statement must be considered dicta until “ultrahazard- 
ous” is better defined. See 53 Tenn. L. Rev. 435 (1986), comment- 
ing upon Westbrook. 


See also Flinchum v. Clinchfield R. Co., 460 F.2d 252 (6th 
Cir.1972), cert. denied 409 U.S. 1044, 93 S.Ct. 541, 34 L.Ed.2d 
494 (1972). 


Research References 


West’s Key Number Digest 
Railroads €7327, 350(13) 


Legal Encyclopedias 
C.J.S., Railroads §§ 772, 875 
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T.P.L—CIVIL 6.51 Duty of Railroad 
Company at Crossing 


A railroad company must use reasonable care at pub- 
lic highway crossings to warn and to avoid injury to 
persons traveling upon the highway and crossing the 
railroad tracks. In determining reasonable care you must 
consider the hazards and dangers that are apparent to the 
railroad company or that would be apparent to a reason- 
ably careful person under similar circumstances. 


USE NOTE 


It should be remembered that the speed of a railroad train is 
now controlled by Federal Regulation and this speed cannot be 
considered unless there is evidence that it exceeded the speed 
permitted by the regulations for the circumstances. CSX Trans., 
Inc. v. Easterwood, 507 U.S. 658, 113 S.Ct. 1732, 123 L.Ed.2d 
387 (1993); Emery v. Southern Ry. Co., 866 S.W.2d 557 (Tenn. 
App. 1998). 


Research References 


West’s Key Number Digest 
Railroads €309, 316(1), 319 


Legal Encyclopedias 
C.J.S., Railroads §§ 711, 732, 744, 751 
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T.P.I.—CIVIL 6.52 Speed at Private Right of 
Way 


The railroad operated its train on tracks that were 
laid upon a private right of way [except where those tracks 
crossed _______]. Because there is no law that regulates 
the speed at which the railroad may operate its trains or 
cars over its private right of way, the railroad may oper- 
ate at any speed consistent with the use of reasonable 
care. 


USE NOTE 


_ At this time the Federal Railroad Safety Act of 1970 has pre- 
empted Tennessee law on the subject of the speed at which a 
railroad train may travel at certain places. Thus, when the FRSA 
regulation is brought to the attention of the Court, the statement 
that there is no law which regulates the speed at which trains 
may travel is not true and should not be used. In order to re- 
cover, plaintiff must show that the speed of the train exceeded 
the speed authorized by the regulations. Emery v. Southern Ry. 
Co., 866 S.W.2d 557 (Tenn. App. 1993); Easterwood v. CSX 
Transportation, Inc., 933 F.2d 1548 (11th Cir.1991), cert. 
granted 505 U.S. 1217, 112 S.Ct. 3024, 120 L.Ed.2d 896 (1992). 


Research References 


West’s Key Number Digest 
Railroads ¢7316(2), 351(10) 


Legal Encyclopedias 
C.J.S., Railroads §§ 745, 888 
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T.P.L—CIVIL 6.53 Speed at Public Highway 
Crossings 


It is the duty of a railroad company to exercise reason- 
able care for the speed at which it operates its equipment 
at public highway crossings. 


USE NOTE 


At this time the Federal Railroad Safety Act of 1970 has pre- 
empted Tennessee law on the subject of the speed at which a 
railroad train may travel at certain places. Thus, when the FRSA 
regulation is brought to the attention of the Court, the statement 
that there is not law which regulates the speed at which trains 
may travel is not true and should not be used. In order to re- 
cover, plaintiff must show that the speed of the train exceeded 
the speed authorized by the regulations. Emery v. Southern Ry. 
Co., 866 S.W.2d 557 (Tenn. App. 1993); Easterwood v. CSX 
Transportation, Inc., 933 F.2d 1548 (11th Cir.1991), cert. 
granted 505 U.S. 1217, 112 S.Ct. 3024, 120 L.Ed.2d 896 (1992). 


Research References 


West’s Key Number Digest 
Railroads €#316(2) 


Legal Encyclopedias 
C.J.S., Railroads § 745 
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T.P.I.—CIVIL 6.54 Ordinance or Regulation 
Fixes Minimum Care 
Required of Railroad 


The railroad company’s duty to use reasonable care at 
public highway crossings is not necessarily fulfilled by 
compliance with an applicable law [read applicable 
ordinance or regulation]. 


That law prescribes only the minimum care required 
of the railroad company. 


You must decide whether or not compliance with that 
law amounted to reasonable care under the circumstances 
shown by the evidence. 


USE NOTE 


This instruction should be used only in regard to an approach- 
ing engine or train, not in regard to a train which has reached 
and is blocking the crossing. 


COMMENT 


Statutes and ordinances requiring a railroad to install 
automatic or manual signal lights at a crossing have no applica- 
tion to a case of an automobile running into the side of a train. 
McCampbell v. Central of Ga. Ry. Co., 194 Tenn. 594, 253 
S.W.2d 763 (1952); Westbrook v. Illinois Cent. Gulf R.R., 688 
S.W.2d 453 (Tenn. App. 1985). 


Research References 


West’s Key Number Digest 
Railroads ¢=330(2), 330(3) 


Legal Encyclopedias 
C.J.S., Railroads §§ 792, 793 


Additional References 
WESTLAW Topic No. 320 
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T.P.I.—CIVIL 6.55 Failure of Warning 
Devices 


When a railroad company installs a mechanical device 
to warn persons approaching a railroad crossing, it must 
use reasonable care in the planning, construction and in- 
stallation of the device. After installation the railroad 
company must use reasonable care in the operation and 
maintenance of the device. 


A railroad company is negligent in failing to keep a 
device in good repair if it had actual notice of the defec- 
tive condition and was not reasonably diligent in making 
repairs. If the company did not have notice of a defective 
condition, the company is negligent if its lack of notice 
was due to its failure to use reasonable care [or if the 
defective condition was caused by the company’s own 
negligence in constructing or installing the device]. 


A railroad company’s use of a flagman or other warn- 
ing or signaling device at a railroad crossing is an invita- 
tion to a person approaching the crossing to rely upon the 
efficient operation of the warning system. A person who 
relies upon the operation of a warning system is not 
required to use the same amount of caution as when no 
method of warning is provided but still must use reason- 
able care. 


USE NOTE 


This instruction should be used only in regard to an approach- 
ing engine or train, not in regard to a train which has reached 
and is blocking the crossing. 


COMMENT 


Statutes and ordinances requiring a railroad to install 
automatic or manual signal lights at a crossing have no applica- 
tion to a case of an automobile running into the side of a train. 
McCampbell v. Central of Ga. Ry. Co., 194 Tenn. 594, 253 
S.W.2d 763 (1952); Westbrook v. Illinois Cent. Gulf R.R., 688 
S.W.2d 453 (Tenn. App. 1985). 


Research References 


West’s Key Number Digest 
Railroads ¢=330(2), 330(3) 
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Legal Encyclopedias 
C.J.S., Railroads §§ 792, 793 
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6.65 T.P.I.—CIVIL Ch. 6 
H. ANIMALS 
T.P.I.—CIVIL 6.65 Dangerous Animals 


Plaintiff is entitled to recover from defendant if you 
find that: 


1. The plaintiff was injured by the ______. owneed or 
kept by the defendant; and 


2. Before the plaintiff was injured by that animal, the 
defendant knew, or had reason to know, of a vi- 
cious or dangerous trait or propensity in the 
animal that caused plaintiffs injuries. [An owner 
or keeper of an animal has reason to know of the 
traits or propensities of the animal when the owner 
has notice of facts that would inform a reasonable 
person of those traits. ] 


[If, however, a person voluntarily invites an attack by 
an animal, such person may be found at fault, along with 
the owner or keeper, for the consequences. A person 
invites an attack by voluntarily and knowingly doing 
something that is dangerous in relation to the animal and 
which induces an attack. A person does not invite an at- 
tack by acting reasonably while lawfully within a place.] 


USE NOTE 


Cases involving dangerous animals, dogs at large and 
products liability have one thing in common; they are based upon 
strict liability rather than negligence. Since Whitehead uv. 
Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995), it is assumed 
that the principals of comparative fault will be employed in these | 
cases. 


COMMENT 


To hold a landlord liable for injury to a third person by a dog 
owned and kept by a tenant, two prongs must be proven with re- 
spect to the landlord: “(1) knowledge or notice of the vicious 
propensity of the dog, and (2) sufficient retained control over the 
leased premises to afford an opportunity for the landlord to 


require the tenant to remove the dog or safely restrain it.” Woodson 
v. MEG Capital Mgmt., Inc., 395 S.W.3d 140, 142 (Tenn. Ct. 
App. 2012). 
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Allegations that an attorney failed to meet a particular stan- 
dard of conduct are not within the common knowledge of laymen 


and expert proof was, therefore, required. Rose v. Welch, 115 
S.W.3d 478 (Tenn. Ct. App. 2003). 


Research References 


West’s Key Number Digest 
Animals ¢=70, 71 


Legal Encyclopedias 
C.J.S., Animals §§ 172 to 201 


221 


6.66 T.P.I.—CIVIL Ch. 6 
T.P.I.—CIVIL 6.66 Dog Attack—Off Premises 


When an owner allows a dog to be at large, the owner 
is responsible for damages caused by the dog without 
regard to whether the dog previously had been vicious or 
whether the owner knew of the viciousness. A dog is at 
large when it is free and unrestrained and not under the 
control of the owner. 


USE NOTE 


Cases involving dangerous animals, dogs at large and 
products liability have one thing in common; they are based upon 
strict liability rather than negligence. Since Whitehead uv. 
Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995), it is assumed 
that the principals of comparative fault will be employed in these » 
cases. See T.C.A. §§ 44-17-201, 202 for injury to livestock by dogs. 


COMMENT 


The instruction is based upon T.C.A. § 44-8-408 which cre- 
ates lability without regard to the owner’s knowledge of the 
dog’s propensities if the owner has allowed the dog to be at large. 
Alex v. Armstrong, 215 Tenn. 276, 385 S.W.2d 110 (1964) 
saying: Clearly, the purpose of the statute making it unlawful to 
allow a dog to be at large is to protect persons and property from 
injury by dogs. 


Research References 


West’s Key Number Digest 
Animals 68, 71 


Legal Encyclopedias 3 
C.J.S., Animals §§ 173, 185, 192 to 201 


Law Reviews and Other Periodicals 
Merrill, Tennessee Dog Law 24 Tenn. B.J. 14. 


Additional References 
2 Tenn.Juris., Animals §§ 38, 31 
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T.P.I.—CIVIL 6.67 Dog Attack—On Premises 


The owner [harborer] of a dog that attacks [injures] a 
person while that person is on the owner’s premises is 
responsible for the damages caused by the attack [injury] 
if the owner [harborer] knows or has reason to know that 
the dog is vicious or dangerous. A person is lawfully upon 
the private property of a dog owner [when performing 
any duty imposed by law] [or] [at the express or implied 
invitation of the owner]. 


[If, however, a person voluntarily invites an attack by 
a dog, such person may be found at fault, along with the 
owner or harborer for the consequences. A person invites 
an attack by voluntarily and knowingly doing something 
that is dangerous in relation to the dog and which induces 
an attack. A person does not invite an attack by acting 
reasonably while lawfully within a place.] 


USE NOTE 


Since Whitehead v. Toyota Motor Corp., 897 S.W.2d 684 
(Tenn. 1995) and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), 
it is assumed that the principals of comparative fault will be 
employed in dog bite cases. See T.C.A. §§ 44-17-201, 202 for injury 
to livestock by dogs. 


COMMENT 


While Tennessee courts have generally, in the absence of a 
statute, considered dog bite cases to be based on the negligence of 
the owner in failing to keep his dog secure when the owner knew 
or should have known the dog was dangerous, it is said in Fletcher 
v. Richardson, 603 S.W.2d 734 (Tenn. 1980) that the gist of the 
action is not the negligence of the owner, but the keeping of the 
animal with notice of its vicious or dangerous disposition. The 
responsibility is to persons coming lawfully upon the land for the 
harm done to them by the animal. 


It is enough if the owner has reason to know of a propensity 
of the animal to do harm of the type it does inflict. Fletcher, cit- 
ing Restatement (Second) Torts § 509, Comment g. Acts done by 
a dog that are dangerous from playfulness or mischievousness, as 
well as viciousness, may be considered in determining whether 
the owner had notice of the dog’s dangerous propensities. Alex v. 
Armstrong, 215 Tenn. 276, 385 S.W.2d 110, 114-15 (1964). 
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In Blair v. Jackson, 526 S.W.2d 120, 123 (Tenn. App. 1973), 
the court held that even a trespasser may be entitled to recover, 
but suggested that “if the injured party’s negligence was gross or 
wilful, such as voluntary assumption of a known risk, then the 
dog owner may not be liable even for gross negligence.” 


Research References 


West’s Key Number Digest 
Animals ¢68, 70, 71 


Legal Encyclopedias 
C.J.S., Animals §§ 172 to 173, 176 to 183, 185, 192 to 193, 198 to 201 
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T.P.I.—CIVIL 6.68 Livestock at Large 


Where the owner of livestock negligently [intention- 
ally] allows it to run at large, the owner is responsible for 
damages caused by the livestock being at large. The owner 
is not responsible, if without fault, the livestock has 
escaped from a pasture enclosed by a lawful fence or by 
an ordinary fence that is generally required to restrain 
that kind of stock. Negligence must be proved and is not 
to be presumed from the mere fact that the livestock was 
at large. 
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I. FOOD CONTAMINATION 


T.P.1.—CIVIL 6.70 Negligent Food 
Contamination 


[Defendant] has a duty to use reasonable care to serve 
food that is not contaminated. [Defendant] is not an 
insurer of the safety and quality of the food served, but 
must use reasonable and ordinary care in the selection, 
preparation and serving of food. 


[Plaintiff] has the burden of proving by a preponder- 
ance of the evidence that [Defendant] failed to use reason- 
able and ordinary care in the [selection] [preparation] 
[and] [or] [serving] of food and that consumption of the 
food caused an injury. 


USE NOTE 


Proof that food caused the injury may be established by 
expert testimony or by a combination of expert and non-expert 
testimony. 


COMMENT 


Public policy mandates a workable and rational standard in 
food poisoning cases. Servers of contaminated foods should not be 
able to circumvent liability merely because the contaminated 


product was either fully consumed or discarded. McCarley uv. 
West Quality Food Service, 960 S.W.2d 585 (Tenn. 1998). 
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J. NEGLIGENT ENTRUSTMENT 
T.P.I.—CIVIL 6.80 Negligent Entrustment 


To prevail on a claim of negligent entrustment, the 
plaintiff must prove the following by a preponderance of 
the evidence: 


(1) an entrustment of property by one who had the 
right to control that property; 


(2) to a person not competent to use it; 


(3) with knowledge that the person was incompetent, 
and 


(4) that the incompetence of the user was a cause in 
fact and legal cause of injury or damage to another. 


USE NOTE 


Negligent entrustment is a separate and distinct tort and is 
not based upon vicarious liability, and, therefore, comparative 
fault applies as between the entrustor and entrustee. Ali v. Fisher, 
124 S.W.3d 557, 561-564 (Tenn. 2004). Any fault assessed against 
the entrustee is not imputed to the entrustor absent some basis 
for vicarious liability. 


The judge may wish to define the phrase “not competent” for 
the jury. The Committee has not defined the phrase in these pat- 
tern instructions because of the many factual scenarios in which 
this cause of action may arise. 


COMMENT 


Tennessee’s courts have recognized this tort in cases where 
automobiles, firearms, ammunition, and gasoline were supplied 
to a person not competent to use such products. V.L. Nicholson 
Constr. Co. v. Lane, 150 8.W.2d 1069, 1070 (1941) (automobile); 
Prater v. Burns, 525 S.W.2d 846, 849-50 (Tenn. Ct. App. 1975) 
(shotgun); Nichols v. Atnip, 844 5.W.2d 655, 666 (Tenn. Ct. . 
App. 1992), Harper v. Churn, 83 8.W.3d 142 (Tenn. Ct. App. 
2001); West v. Pioneer Oil Company, 172 S.W.3d 525 (Tenn. 
2005) (gasoline). 


The liability of an owner is generally imposed only where the 
owner entrusts the property to one whose appearance or conduct 
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is such as to indicate his incompetency or inability to use the 
property, and to impose liability in other cases, where the 
incompetency of the entrustee is not apparent to the entruster of 
the property at the time of the entrustment, it must be af- 
firmatively shown that the entruster had at that time knowledge 
of such facts and circumstances relating to the incompetency of 
the entrustee as would charge the entruster with knowledge of 
such incompetency. Harper v. Churn, 83 S.W.3d 142, 146 (Tenn. 
Ct. App. 2001). The tort focuses on the degree of knowledge of the 
supplier, and, in the case of firearms and ammunition, on the 
foreseeability of an injury. Rains v. Bend of the River, 124 
S.W.3d 580, 596-597 (Tenn. Ct. App. 2003). 
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DEFAMATION 
T.P.I.—CIVIL 7.01 “Defamation” Defined 
T.P.I.—CIVIL 7.02 Ordinary (Non-privileged) Defamation 
T.P.I.—CIVIL 7.03 Ordinary (Non-privileged) Defamation—Truth 

as a Defense 

T.P.I.—CIVIL 7.04 Defamation in Privileged Situation 
T.P.I.—CIVIL 7.05 Recklessness—Public Official 
T.P.I.—CIVIL 7.06 Compensatory Damages 


T.P.1.—CIVIL 7.07 Punitive Damages in Defamation Actions 
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7.01 T.P.I.—CIVIL Ch. 7 
T.P.1.—CIVIL 7.01 “Defamation” Defined 


The law holds a person’s good reputation in high 
regard. A defamation action to recover damages can be 
brought by a person whose reputation is falsely attacked. 


Defamation is a statement about a person that exposes 
that person to wrath, public hatred, contempt, or ridicule, 
or deprives that person of the benefits of public confidence 
or social interaction. [Written defamation is known as 
libel.] [Oral defamation is known as slander. | 


USE NOTE 


This instruction must be followed by either T.P.I.—Civil 7.02 
(and, if truth is raised as a defense, 7.03) or T.P.].—Civil 7.04. 


The jury should be instructed about the type of defamation 
alleged by the plaintiff. If both libel and slander are alleged, the 
instruction should include the definition of both. 


COMMENT 


A libel action involves written defamation and a slander ac- 
tion involves spoken defamation. The basis for an action for defa- 
mation is that the defamation resulted in injury to the person’s 
character or reputation. Quality Auto Parts v. Bluff City Buick, 
876 S.W.2d 818 (Tenn. 1994). 


An essential element of a cause of action for defamation is a 
false and defamatory statement which plaintiff must prove. When 
plaintiff has submitted no materials establishing that references 
in a book are untrue or how it defames her or diminishes her rep- 


utation, plaintiff fails to state a cause of action. Gibbons uv. 
Schwartz-Nobel, 928 S.W.2d 922 (Tenn. App. 1996). 


INVASION OF PRIVACY: A common law right of action for 
the “wrong of invasion of privacy” exists only if the conduct is 
such that a defendant should have realized it would be offensive 
to persons of ordinary sensibilities, and liability accrues only 


where the intrusion has gone beyond the limits of decency. Dunn 
v. Moto Photo, Inc., 828 S8.W.2d 747, 752 (Tenn. App. 1991); 
Fann v. City of Fairview, 905 S.W.2d 167 (Tenn. App. 1994). 


There can be no invasion of privacy by publishing informa- 
tion which is already a matter of public record. Langford v. 
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Vanderbilt Univ., 199 Tenn. 389, 287 S.W.2d 32 (1956); Fann 
v. City of Fairview, 905 S.W.2d 167 (Tenn. App. 1994). 


TELEVISION: A broadcast should be considered as libel (as 
opposed to slander), particularly if based on written scripts. Ali 
v. Moore, 984 8.W.2d 224 (Tenn. App. 1998). 


A libel does not occur simply because the subject of a publica- 
tion finds the publication annoying, offensive or embarrassing. 
The words must reasonably be construable as holding the plaintiff 


up to public hatred, contempt or ridicule. Revis v. McClean, 31 
S.W.3d 250 (Tenn. App. 2000). 


Opinions are not automatically protected. An opinion may be 
actionable if the opinion may reasonably be understood to imply 
the existence of undisclosed defamatory facts justifying the 
opinion. Id. 


The law generally recognizes four different categories of 
privacy rights: 1) appropriation of one’s name or likeness, 2) 
intrusion upon the seclusion of another, 3) public disclosure of 
private facts, and 4) placing another in a false light before the 
public. See West v. Media General Convergence, Inc., 53 
S.W.3d 640, 642 (Tenn. 2001). Tennessee has specifically 
recognized a cause of action for intrusion upon the seclusion of 
another. See Givens v. Mullikin, et al., 75 S.W.3d 383, 411 
(Tenn. 2002); Roberts v. Essex Microtel Assoc., II, L.P., 46 
S.W.3d 205, 211 (Tenn. App. 2000), perm. app. denied (Tenn. 
2001). Tennessee has also specifically recognized a cause of ac- 
tion for placing another in a false light before the public. See 
West, 53 S.W.3d at 645. 


False light invasion of privacy occurs when a defendant 
invades the privacy of a plaintiff by presenting publicity in a 
matter concerning the plaintiff that unreasonably places the 
plaintiff in a false light before the public. Id.at 643. No liability 
exists, however, except where the intrusion of the defendant goes 
beyond the limits of decency. Id. 


Research References 


West’s Key Number Digest 
Libel and Slander ¢=1, 6(1) 


Legal Encyclopedias 
C.J.S., Libel and Slander §§ 1, 5 et seq. 
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7.02 


T.P.1.—CIVIL Ch. 7 


T.P.L—CIVIL 7.02 Ordinary (Non- 


privileged) Defamation 


To recover damages for defamation, the plaintiff must 
prove the following: 


1: 


That the defendant communicated a statement that | 
referred to the plaintiff; and 


That the statement was made to persons other than 
the plaintiff by [newspaper] [television broadcast] 
[other writing or broadcast]; and 


That the statement was defamatory; and 


That the statement was read or heard by [persons 
other than the plaintiff, namely ______] [members 
of the general public] who understood its defama- 
tory meaning and that it referred to the plaintiff; 
and 


That the defendant [was negligent] [acted reck- 
lessly] in failing to determine if the statement was 
true before communicating it, or that the defendant 
knew the statement was false before communicat- 
ing it; and 


That the plaintiff was injured by the communica- 
tion of the statement; and 


[7. That the statement referring to the plaintiff was 


false. | 
USE NOTE 


This instruction is designed for use in “private figure” cases. 


The fifth element has been required by the United States 
Supreme Court in “public official” and “public figure” cases and 
“private figure” cases involving speech of public concern. Gertz v. 
Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 
(1974). In Memphis Publishing Co. v. Nichols, 569 S.W.2d 
412, 419 (Tenn. 1978) and Handley v. May, 588 S.W.2d 772, 776 
(Tenn. App. 1979), the courts extended this requirement to all 
defamation cases. Subsequently, the United States Supreme 
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Court in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.., 
472 U.S. 749, 760, 105 S.Ct. 2939, 2946, 86 L.Ed.2d 593 (1985) 
(see also concurring opinions) has held that presumed damages 
are constitutionally permissible in a case involving a private 
figure plaintiff and speech of purely private concern. Neverthe- 
less, the requirement of proving actual injury apparently remains 
the law in Tennessee in all cases. [See Emerson v. Garner, 732 
S.W.2d 613 (Tenn. App. 1987) (private figure plaintiff and non- 
media defendant)|; Case Comment, 15 Mem.St.U.L.Rev. 655 
(1985). 


The bracketed seventh element is required in some cases by 
the holding in Philadelphia Newspapers, Inc. v. Hepps, 475 
U.S. 767, 767, 106 S.Ct. 1558, 1559, 89 L.Ed.2d 783 (1986), that 
“at least where a newspaper publishes speech of public concern, a 
private figure plaintiff cannot recover damages without also 
showing that the statements at issue are false.” If the bracketed 
element is used, T.P.I.—Civil 7.03 should not be used. If the 
bracketed seventh element is not required, and if truth is raised 
as a defense, T.P.I.—Civil 7.03 should be used. 


COMMENT 


The communication mentioned in the first requirement does 
not include communications among agents of the same corpora- 
tion made within the scope and course of their employment rela- 
tive to duties performed for that corporation. Woods v. Helmi, 
758 S.W.2d 219 (Tenn. App. 1988). This is true where two sepa- 
rate corporations are working together in a common enterprise. 


Publication is a term of art meaning the communication of 
defamatory matter to a third person. In the case of slander the 


publication occurs when the defamatory matter is spoken. Quality 
Auto Parts v. Bluff City Buick, 876 S.W.2d 818 (Tenn. 1994). 


The doctrine of compelled self-publication has been rejected. 
Sullivan v. Baptist Memorial Hosp., 995 S.W.2d 569 (Tenn. 
1999). 


Where a statement is alleged to be libelous, the words must 
be considered given their plain and natural meaning. For a state- 
ment to be libelous, it must constitute a serious threat to the 
Plaintiffs reputation. A libel does not occur simply because the 
subject of the publication finds the publication annoying, of- 
fensive, or embarrassing. The words must reasonably be constru- 
able as holding the Plaintiff up to public hatred or ridicule. They 
must carry with them an element of disgrace. McWhorter uv. 
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Barre, 132 S.W.3d 354, 364, 366 (Tenn. Ct. App. 2003) perm. 
app. denied (2004). 


A Plaintiff in a libel action must prove actual damages. Actual 
damages are not limited to out-of-pocket expenses. They include 
impairment of reputation and standing in the community, 
personal humiliation, and mental anguish and suffering. All 
awards must be supported by competent evidence concerning the 
injury, although there need be no evidence which assigns an 
actual dollar value to the injury. The failure to prove special 
damages or out-of-pocket losses is not necessarily determinative. 
Id. 


Research References 


West’s Key Number Digest 
Libel and Slander <~68 to 70, 112(1) 


Legal Encyclopedias 


C.J.S., Libel and Slander; Injurious Falsehood §§ 119 to 121, 164 to 165, 167 to 
168; 17 5a 203 
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T.P.IL.—CIVIL 7.03 Ordinary (Non- 
privileged) Defamation— 
Truth as a Defense 


Truth is a defense to a defamation action. Substantial 
truth is sufficient. The defendant is not required to show 
that the statement at issue is absolutely or mathemati- 
cally true. If you find that the statement was substantially 
true, then you must find for the defendant. 


USE NOTE 


This instruction should be used only in conjunction with 
T.P.I.—Civil 7.02 and only in cases in which the rule of Phila- 
delphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.Ct. 
1558, 89 L.Ed.2d 783 (1986), does not apply to require that the 
plaintiff bear the burden of proving falsity. See discussion of the 
fifth element in the Use Note to T.P.I.—Civil 7.02. 


COMMENT 


When the truth is so near to the facts as published that fine 
and shaded distinctions must be drawn and words pressed out of 
their ordinary usage to sustain the charge of libel, no legal harm 
has been done. The test in determining whether the meaning 
reasonably conveyed is defamatory is whether the libel as 
published would have a different effect on the mind of a reader 
from that which the pleaded truth would have produced. Windsor 
v. Tennessean, 654 8.W.2d 680 (Tenn. App. 1983), cert. denied 
465 U.S. 1030, 104 S.Ct. 1294, 79 L.Ed.2d 695 (1984); Shipley v. 
Knoxville Journal Corp., 670 S.W.2d 222 (Tenn. App. 1984). 


A criminal conviction is conclusive of truth. It is irrelevant 
that a conviction occurs after the publication. Ali v. Moore, 984 
S.W.2d 224 (Tenn. App. 1998). 


Almost universally, truth is a defense to defamation. In 
privacy cases, though, truth is not a defense for it is the very 
truth of the facts that creates the claimed invasion of privacy. In 
a false light claim, the facts may be true, but the angle from 
which the facts are presented or the omission of certain material 
facts results in placing the plaintiff in a false light. West v. 
Media General Convergence, Inc., 53 S.W.3d 640 (Tenn. 2001). 


Research References 


West’s Key Number Digest 
Libel and Slander 71 
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Legal Encyclopedias 
C.J.S., Libel and Slander; Injurious Falsehood § 58; Libel and Slander; Injuri- 
ous Falsehood § 123 
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T.P.I.—CIVIL 7.04 Defamation in Privileged 
Situation 


To recover damages for defamation, the plaintiff must 
prove by preponderance of the evidence all of the 
following: 


1. That the defendant communicated a statement 
about the plaintiff; and 


2. That the statement was made to persons other than 
the plaintiff by [newspaper] [television broadcast] 
[other writing or broadcast] concerning the plain- 
tiff, and 


3. That the statement was defamatory; and 


4, That the statement was heard or read by persons 
other than the plaintiff who understood its defam- 
atory meaning and that it referred to the plaintiff; 
and 


5. That the statement was false; and 


6. That the plaintiff was injured by the communica- 
tion of the statement; and 


In addition, the plaintiff must prove by clear and 
convincing evidence: 


7. That the defendant communicated the statement 
knowing that it was false or with reckless disre- 
gard of whether it was false or not. 


ladd definition of clear and convincing evidence here] 


If you find that the plaintiff has established all seven 
(7) items by the applicable burden of proof, then you must 
find for the plaintiff. If you find that the plaintiff has failed 
to establish any of the seven (7) items, then you must find 
for the defendant. 


USE NOTE 


See T.P.I.—Civil 2.41 for definition of clear and convincing 
evidence. 
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This instruction, and not T.P.I.—Civil 7.02, is to be used in 
cases in which the privilege of New York Times Co. v. Sullivan, 
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), applies, 
because this instruction includes the plaintiffs burden of proving 
falsity (element five) and “actual malice” (element seven). The 
clear and convincing standard for actual malice and the necessity 
of proving actual injury are specified in Gertz v. Robert Welch, 
Inc., 418 U.S. 323, 342, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789 
(1974). See also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
252, 106 S.Ct. 2505, 2512-13, 91 L.Ed.2d 202 (1986) (on sum- 
mary judgment, the trial court must determine that the evidence 
is such that a reasonable jury might find that actual malice had 
been shown with “convincing clarity.”); Memphis Publishing 
Co. v. Nichols, 569 S.W.2d 412, 419 (Tenn. 1978). 


The New York Times privilege applies in cases in which the 
plaintiff is a public officer or public employee who exercises any 
substantial governmental power or candidate for public office and 
the libel relates to his conduct in or fitness for office. See Rosen- 
blatt v. Baer, 383 U.S. 75, 86 S.Ct. 669, 15 L.Ed.2d 597 (1966); 
Press, Inc. v. Verran, 569 S.W.2d 435 (Tenn. 1978). It also ap- 
plies in cases in which the plaintiff is a “public figure”, i.e. one 
who has assumed a role of importance in the resolution of public 
issues or controversies or affairs of general importance or concern 
to the public; the plaintiff has voluntarily injected himself into 
the resolution of the issue or controversy; and the libel is related 
to the issue or controversy. See Curtis Publishing Co. v. Butts, 
388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967); Gertz v. 
Robert Welch, Inc. supra; Time, Inc. v. Firestone, 424 U.S. 
448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976); Wolston v. Reader’s 
Digest Ass’n, Inc., 443 U.S. 157, 99 S.Ct. 2701, 61 L.Ed.2d 450 
(1979). 


Some authorities would limit the New York Times privilege 
to media defendants, but this limitation has not been clearly 
established. See Prosser and Keeton on the Law of Torts 807 (5th 
ed. 1984). In Trigg v. Lakeway Publishers, Inc., 720 S.W.2d 
69, 75 (Tenn. App. 1986), the court held that a non-media 
defendant who allegedly defamed. a public figure was entitled to 
the same First Amendment protection as a media defendant and 
the plaintiff must prove by clear and convincing proof that the 
defendant was guilty of “actual malice.” 


“Actual malice” should be distinguished from “malice” as used 
in 7.07 (punitive damages in defamation actions). To avoid confu- 
sion, item seven uses the meaning of “actual malice” rather than 
the term. 
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COMMENT 


Tennessee has long recognized that statements, including 
statements made by witnesses, made in the course of judicial 
proceedings are absolutely privileged. Myers v. Pickering Firm, 
Ine., 959 S.W.2d 152 (Tenn. App. 1997). Legislative privilege is 
absolute, if the alleged defamatory remark is made “relatling] to 
matters within the scope of [the legislative] body’s authority.” 
Miller v. Wyatt, 457 S.W.3d 405, 409 (Tenn. Ct. App. 2014) (quot- 
ing Cornett v. Fetzer, 604 S.W.2d 62, 63 (Tenn. Ct. App. 1980)); 
see also Issa v. Benson, No. E2012-01672-COA-R3-CV, 2013 WL 
3227029, at *4 (Tenn. Ct. App. 2013) (following Cornett and 
holding city councilman’s statements to other council members 
prior to meeting are protected by absolute legislative privilege). If 
so, the speaker’s motives are irrelevant. Miller, 457 S.W.3d at 
410. 


Mere proof of failure to investigate, without more, cannot es- 
tablish reckless disregard for the truth. Rather the publisher 
must act with a high degree of awareness of probable falsity. 
McCluen v. Roane County Times, Inc., 936 S.W.2d 936 (Tenn. 
App. 1996); Campbell v. Robinson, 955 S.W.2d 609 (Tenn. App. 
1997). 


A public school teacher is an authoritative figure and a 
government representative and, therefore, a public figure within 
the meaning of the libel laws. Campbell v. Robinson, 955 
S.W.2d 609 (Tenn. App. 1997). 


A qualified privilege was recognized for newspapers that 
make reports of judicial proceedings to the public in order that 
the public might be apprised of what takes place without being 
present. This privilege requires that the report be a fair and ac- 
curate summation of the proceedings but it does not have to be a 
verbatim, technically accurate account in every detail so long as 
it gives a correct and just impression of what took place in court. 
Smith v. Reed, 944 S.W.2d 623 (Tenn. App. 1996). 


An occasion makes a publication conditionally privileged if 
the circumstances induce a correct or reasonable belief that a) 
there is information that affects a sufficiently important public 
interest, and b) the public interest requires the communication of 
the defamatory matter to a public officer or a private citizen is 
authorized or privileged to take action if the defamatory matter 
is true. McWhorter v. Barre, 132 S.W.3d 354, 365 (Tenn. Ct. 
App. 2003) perm. app. denied (2004). 
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When a statement is conditionally privileged, it is not action- 
able unless actual or express malice is shown by the Plaintiff. 
When a statement is privileged, it is presumed to be made 
without malice and the Plaintiff carries the burden of proving 
malice. Id. 


Malice connotes more than personal ill will, hatred, spite, or 
desire to injure. It is limited to statements made with knowledge 
that they are false or with reckless disregard to their truth or 
falsity. Determining whether a Defendant acted with reckless 
disregard requires the finder of fact to determine whether the 
Defendant in fact entertained serious doubts as to the truth of 
his or her publication. Id. 


Research References 


West’s Key Number Digest 
Libel and Slander 1, 101(1), 101(4) 


Legal Encyclopedias 
C.J.S., Libel and Slander §§ 1, 77, 133, 196 et seq., 220, 262 
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T.P.I.—CIVIL 7.05 Recklessness—Public 
Official 


Damages may not be awarded against a defendant for 
the defamation of a public official or public figure unless 
the defendant’s actions were reckless. In order to estab- 
lish that a defendant has acted recklessly, the plaintiff 
must prove that the defendant had a high degree of aware- 
ness that the published statements were probably false. A 
mere failure to exercise ordinary or reasonable care in 
determining the truth of published material does not, 
standing alone, mean that a defendant has acted 
recklessly. 


COMMENT 


The concept of actual malice in defamation cases connotes 
more than personal ill will, hatred, spite or desire to injure. It is 
limited to statements made with knowledge that they are false or 
with reckless disregard to their truth or falsity. This requires the 
finder of fact to determine whether the defendant in fact 
entertained serious doubts as to the truth of his publication. 
Tomlinson v. Kelly, 969 S.W.2d 402 (Tenn. App. 1997). 


Research References 


West’s Key Number Digest 
Libel and Slander ¢751(5) 


Legal Encyclopedias 
C.J.S., Libel and Slander §§ 100, 132 
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T.P.1.—CIVIL 7.06 Compensatory Damages 


If you find that the claim has been proven, the plaintiff 
is entitled to compensatory damages. 


Compensatory damages should include an amount that 
you find will fairly and adequately compensate the plain- 
tiff for the losses the plaintiff has suffered. You may award 
the following damages if the plaintiff proves they were 
legally caused by the defamation: 


1. The plaintiff's economic losses; and 


2. Compensation for any injury to the plaintiff's rep- 
utation; and 


3. Compensation for any emotional distress suffered 
by the plaintiff. 


No definite standard or method of calculation is 
prescribed by law by which to fix reasonable compensa- 
tion for injury to the plaintiffs reputation and emotional 
distress suffered by the plaintiff. Nor is the opinion of any 
witness required as to the amount of such reasonable 
compensation. In making award for these damages, you 
shall exercise your authority with calm and reasonable 
judgment and the damages you fix shall be just and rea- 
sonable in light of the evidence. 


COMMENT 


With regard to the types of damages recoverable, see Moore 
v. Bailey, 628 S.W.2d 431, 4384-35 (Tenn. App. 1981). 


The doctrine of presumed damages in libel and slander cases 
is no longer applicable is Tennessee. Emerson v. Garner, 732 
S.W.2d 613 (Tenn. App. 1987). The plaintiff is required to prove 
actual damages in all defamation cases. Sullivan v. Young, 678 
S.W.2d 906 (Tenn. App. 1984). See discussion in the Use Note to 
T.P.I.—Civil 7.02. See also Case Comment, Emerson v. Garner: 
Has Tennessee Misinterpreted the Doctrine of Presumed Damages 
in Defamation Cases Between Private Parties?, 18 Mem.St.U.L. 
Rev. 540 (1988). 


The failure to prove special damages or out-of-pocket losses is 
not determinative and the issue is whether or not the record 
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contains any material evidence of impairment of reputation and 
standing in the community, personal humiliation, or mental 


anguish and suffering. Myers v. Pickering Firm, Inc., 959 
S.W.2d 152 (Tenn. App. 1997). 


Research References 


West’s Key Number Digest 
Libel and Slander 7115 


Legal Encyclopedias 
C.J.S., Libel and Slander; Injurious Falsehood § 189 
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T.P.I.—CIVIL 7.07 Punitive Damages in 
Defamation Actions 


Punitive damages are those that may be awarded in 
your discretion for the purpose of punishing the defendant 
and serving as an example to others. In this case you may 
award punitive damages if, and only if, you find: 


First, that the plaintiff has proven his defamation 
claim; 


Second, that the defendant communicated the defama- 
tory statement knowing that it was false or with reck- 
less disregard of whether it was false or not; and 


Third, that the defendant has been guilty of [oppres- 
sion] [fraud] [actual malice] [or] [wanton, reckless or 
willful misconduct]. [Malice means a motive and 
willingness to vex, harass, annoy, or injure another 
person. Malice may be shown by direct evidence of 

- declarations of hatred or ill will, or it may be inferred 
from acts and conduct, such as by showing that the 
defendant’s conduct was willful, intentional, and done 
in reckless disregard of its possible results. ] 





The law provides no fixed standard as to the amount 
of such punitive damages, but leaves the amount to your 
sound discretion, exercised without passion or prejudice. 


COMMENT 


In Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 
41 L.Ed.2d 789 (1974), the Court held that private figure 
plaintiffs cannot recover punitive damages without a showing of 
“actual malice,” as that term is used in the libel context. The 
second element in this instruction meets that requirement. In 
Memphis Publishing Co. v. Nichols, 569 S.W.2d 412, 421 
(Tenn. 1978), the court followed Gertz. The United States 
Supreme Court has now held, however, that the First Amend- 
ment does not require proof of “actual malice” to recover punitive 
damages when the plaintiff is a private figure and the libelous 
speech is not of public concern. Dun & Bradstreet, Inc. v. 
Greenmoss Builders, Inc., 472 U.S. 749, 105 S.Ct. 2939, 86 
L.Ed.2d 593 (1985). 


In addition to the constitutional requirement that the plaintiff 
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prove the defendant’s knowledge of falsity or reckless disregard 
thereof (item two), the general Tennessee requirements for 


recovery of punitive damages (see T.P.I.—Civil 14.55) appear in 
the third item. 


Where there is a finding that plaintiff has suffered no actual 


damage, no punitive damages can be awarded, Emerson uv. 
Garner, 732 S.W.2d 613 (Tenn. App. 1987). 


Research References 


West’s Key Number Digest 
Libel and Slander <=120 


Legal Encyclopedias 
C.J.S., Libel and Slander; Injurious Falsehood § 196 
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CHAPTER 8: 


INTENTIONAL TORTS 
A. ASSAULT AND BATTERY 


T.P.I—CIVIL 8.01 
T.P.I—CIVIL 8.02 
T.P.I—CIVIL 8.03 
T.P.I—CIVIL 8.04 
T.P.I—CIVIL 8.05 
T.P.I—CIVIL 8.06 
T.P.I—CIVIL 8.07 


Definition—Assault 
Definition—Battery 

Right to Recover 

Words Not Provocation 

Police Making A Lawful Arrest 
Use of Deadly Force by an Officer 
Self Defense—Defense of Property 


B. FALSE IMPRISONMENT 


T.P.I.—CIVIL 8.10 
T.P.I—CIVIL 8.11 


T.P.I.—CIVIL 8.12 
T.P.I—CIVIL 8.13 


T.P.I—CIVIL 8.14 
T.P.I—CIVIL 8.15 


T.P.I—CIVIL 8.16 
T.P.I—CIVIL 8.17 


Definition ! 


Arrest by a Law Enforcement Officer Without 
Warrant 


Arrest by Private Person 


Right of Reasonable Detention by Property 
Owner 


Reasonable Cause for Arrest 


Use of Force by a Merchant in Recovering 
Property From a Suspected Shoplifter 


Use of Force in an Arrest by a Private Person 
Permissible Damages 


C. MALICIOUS PROSECUTION 


T.P.I.—CIVIL 8.20 
T.P.I—CIVIL 8.21 
T.P.I—CIVIL 8.22 
T.P.I—CIVIL 8.23 
T.P.I—CIVIL 8.24 
T.P.I.—CIVIL 8.25 
T.P.I.—CIVIL 8.26 
T.P.I.—CIVIL 8.27 


Introduction—Malicious Prosecution 
Necessary Elements 

Malice and Malicious Defined 
Probable Cause 

Reasonable Investigation 

Probable Cause—Advice of Counsel 
Malicious Continutation of Prosecution 
Damages—Malicious Prosecution 


D. ABUSE OF PROCESS 


T.P.I.—CIVIL 8.30 


Definition—Abuse of Process—Elements 
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INTENTIONAL TORTS 


EK. MISREPRESENTATION 


T.P.I—CIVIL 8.35 
T.P.I—CIVIL 8.36 
T.P.I—CIVIL 8.37 
T.P.I—CIVIL 8.38 
T.P.I—CIVIL 8.39 
T.P.I—CIVIL 8.40 


T.PI—CIVIL 8.41 
TPI—CIVIL 8.43 
T.PI—CIVIL 8.44 


T.P.I—CIVIL 8.45 
T.P.I—CIVIL 8.46 
T.P.I—CIVIL 8.47 
T.P.I—CIVIL 8.48 
T.P.I—CIVIL 8.49 


Introduction 

Intentional Misrepresentation 
Expression of Opinion 
Misrepresentation by Concealment 
Nondisclosure of Known Facts 


Fraudulent Conveyance to Defeat Surviving 
Spouse of Share in Estate 


Promissory Fraud 
Negligent Misrepresentation 


Liability to Third Persons for Negligent 
Misrepresentation 


Persons to Whom Representations Made 
Reliance 

Right to Rely 

Effect of Independent Investigation 
Damages—Benefit of the Bargain Rule 


F. RETALIATORY DISCHARGE FROM 
EMPLOYMENT 


Retaliatory Discharge From Employment— 
Common Law Claim 

Retaliatory Discharge from Employment— 
Whistleblower Protection (Tennessee Public 


T.P.I—CIVIL 8.60A 


T.P.I—CIVIL 8.60B 


Protection Act) 
T.P.I.—CIVIL 8.60C (Tennessee Human Rights Act) Retaliation 
T.PI.—CIVIL 8.61 Pretext 
G. CONVERSION 
TPIH—_CIVIL 8.65 Conversion 


T.P.I—CIVIL 8.66 Gift 


H. INVASION OF PRIVACY 
T.P.I.—CIVIL 8.70 


I, CIVIL CONSPIRACY 
T.P.I.—CIVIL 8.80 


Invasion of Privacy 


Civil Conspiracy 
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A. ASSAULT AND BATTERY 
T.P.L—CIVIL 8.01 Definition—Assault 


An assault consists of two elements: 


1. An intentional attempt or the unmistakable ap- 
pearance of an intentional attempt to do harm to, 
or to frighten, another person; and 


2. The present ability or the unmistakable appear- 
ance of the present ability to do that harm or to 
cause that fright. 


COMMENT 
Huffman v. State, 200 Tenn. 487, 292 S.W.2d 738 (1956). 


Hughes v. Metropolitan Gov’t of Nashville, 340 S.W.3d 
352 (Tenn. 2011) adds the intention to frighten another person to 
assault. 


Research References 


West’s Key Number Digest 
Assault and Battery <1 


Legal Encyclopedias 
C.J.S., Assault and Battery § 2 
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T.P.IL—CIVIL 8.02 Definition—Battery 


A battery is any intentional, unlawful, and harmful [or 
offensive] physical contact by one person with another 
person. 


The intent required for a battery is not an intent to 
cause harm. It is an intent to do the act that causes the 
harm. 


COMMENT 
Based on the Restatement (Second) of Torts, § 18. 


There must be a touching, but only a touching, of the person 
or of something intimately associated with or attached to the 
person. Huffman v. State, 200 Tenn. 487, 292 S.W.2d 738 (1956). 
In a civil suit the phrase ‘for an unlawful purpose’ is omitted. 


There must be an absence of consent for liability to attach. A 
manifestation of consent upon which defendant may reasonably 
rely will bar recovery even though there is no consent in fact. 
Kline by Kline v. Jordan, 685 8.W.2d 295 (Tenn. App. 1984). 


Research References 


West’s Key Number Digest 
Assault and Battery <1 


Legal Encyclopedias 
C.J.S., Assault and Battery § 2 
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T.P.IL.—CIVIL 8.03 . Right to Recover 


A plaintiff who has suffered any bodily harm legally 
caused by [an assault] [and] [battery] by a defendant is 
entitled to recover damages from the defendant for that 
injury. 


COMMENT 


The lack of informed consent and medical battery are ad- 
dressed in T.P.I.—Civil 6.25 to T.P.I1.—Civil 6.31. 


Plaintiff is entitled to prove all of the immediate consequences 
and natural results of which the act was the direct cause. The 
jury may also award damages for the insult as well as punitive 
damages. See T.P.I.—Civil 14.01 and 14.55. 


No recovery, however, is permitted for a person injured by 
the owner or occupier of real property while the injured person is 
committing or attempting to commit a felony on the owner’s 
property. T.C.A. § 29-34-201. 


The courts have adopted Restatement (Second) of Torts § 315, 
which provides: 


There is no duty so to control the conduct of a third person 
as to prevent him [or her] from causing physical harm to 
another unless (a) a special relation exists between the 
actor and the third person which imposes a duty upon 
the actor to control the third person’s conduct, or (b) a 
special relation exists between the actor and the other 
which gives to the other a right to protection. 


Bradshaw v. Daniel, 854 S.W.2d 865, 871 (Tenn. 1993); Newton 
v. Tinsley, 970 S.W.2d 490 (Tenn. App. 1997); and Nichols v. 
Atnip, 844 S.W.2d 655, 661 (Tenn. App. 1992). 


Research References 


West’s Key Number Digest 
Assault and Battery ¢-19, 36 


Legal Encyclopedias 
C.J.S., Assault and Battery §§ 30, 55 
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T.P.1.—CIVIL 8.04 Words Not Provocation 


Words alone, no matter how objectionable or insult- 
ing, will not [justify] [excuse] an assault or battery against 
the person who has spoken the words. However, you may 
consider those words to mitigate or reduce the plaintiff's 
damages if you find that: 


1. The words were calculated to provoke or arouse 
the passions of a reasonable person; and 


2. The words were spoken at the time of the incident 
or so near to the assault as to become part of the 
incident. | . 


COMMENT 


Daniel v. Giles, 108 Tenn. 242, 66 S.W. 1128 (1901); Arnold 
v. Wiley, 39 Tenn. App. 391, 284 S.W.2d 296 (1955). 


There are cases in which technically the defendant might be 
guilty of the offense charged and yet he might not, for many 
reasons, be required to compensate the injured party in anything 
other than a nominal amount. [Jury awarded $1.00 for wrongful 
death.] Smythe v. Easy Quick Stores, Inc., 754 S.W.2d 57 
(Tenn. App. 1988). 
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T.P.I.—CIVIL 8.05 Police Making A Lawful 
Arrest 


A person who knows, or by using reasonable care 
should know, that a police officer is making a lawful ar- 
rest has a duty not to resist the arrest. An arresting officer 
may use force that is reasonably necessary to make a law- 
ful arrest. However, an officer who uses more force than is 
reasonably necessary to make a lawful arrest commits a 
battery upon the person arrested as to the excessive force 
that is used. 


COMMENT 


An arrest is the taking, seizing or detaining of the person of 
another, either by touching or putting hands on him, or by any 
act which indicates an intention to take him into custody and 
subjects the person arrested to the actual control and will of the 
person making the arrest. West v. State, 221 Tenn. 178, 425 
S.W.2d 602 (1968). 


The basic principle codified in T.C.A. § 40-7-108, is that an of- 
ficer may only use the force reasonably necessary to accomplish 
the arrest, with due regard to other attendant circumstances, 
such as his own safety or that of others present. City of Mason 
v. Banks, 581 S.W.2d 621 (Tenn. 1979). 


However, when an arrestee is resisting arrest for a misde- 
meanor, a policeman is not privileged to use a weapon in such a 
way as to create a high degree of probability of serious injury to 
arrestee when other avenues are available to effect arrest while 
maintaining his own personal safety and that of others present. 
Id. 


Excessive and unprivileged use of force is the intentional tort 
of battery, not negligence. Id. 


Research References 


West’s Key Number Digest 
Arrest ¢~68; Assault and Battery <7, 43 


Legal Encyclopedias 
C.J.S., Assault and Battery §§ 6, 21 
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T.P.I.—CIVIL 8.06 Use of Deadly Force by 
an Officer 


A person who knows, or by using reasonable care 
should know, that a police officer is making a lawful ar- 
rest has a duty not to resist the arrest. An officer may use 
the force that is reasonably necessary to make the arrest. 


An officer may use deadly force only if: 


(1) All other reasonable means of arrest have been 
exhausted or are unavailable; and 


(2) The officer has probable cause to believe either: 


(a) the suspect has committed a felony involving 
serious physical harm or the threat of serious 
physical harm to the officer or to any other 
person; or 


(b) the person poses a threat of serious physical 
harm to the officer or to others unless that 
person is immediately apprehended; and 


(3) Where feasible, a warning has been given. Identi- 
fying oneself as an officer and giving an oral warn- 
ing that deadly force might be used unless resis- 
tance or flight ceases is a sufficient warning. 


COMMENT 


This instruction follows the requirements of T.C.A. § 40-7- 
108, which was revised following the decision in Tennessee v. 
Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985). 


Research References 


West’s Key Number Digest 
Arrest ¢68(2) 


Legal Encyclopedias 
C.J.S., Arrest § 49 
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T.P.I.—CIVIL 8.07 Self Defense—Defense of 
Property 


A person who is unlawfully attacked or who reason- 
ably fears an unlawful attack may use as much force in 
self-defense as reasonably appears necessary. — 


[A person who knows, or reasonably believes, that a 
third person is about to be unlawfully attacked may use as 
much force in defense of the third person as the third 
person would be permitted to use in self-defense, as long 
as the action is necessary for the protection of the third 
person. | 


[A person whose property is unlawfully intruded upon 
may use such force in defense of self and property as rea- 
sonably appears necessary. | 


USE NOTE 


It is suggested that before using this instruction the court 
become familiar with T.C.A. § 39-11-614, which provides justifica- 
tion for the defenses of protection of both real and personal 
property. 


COMMENT 


In accord with T.C.A. §§ 38-2-101, 38-2-102. The conduct of 
the plaintiff in provocation of the defendant is always admissible 
to mitigate damages. Louisville, N. & G. S. R.R. v. Fleming, 82 
Tenn. 128 (1884); Daniel v. Giles, 108 Tenn. 242, 66 S.W. 1128 
(1901). 


The defender of self or property may not use more force than 
necessary for the defense. Chambers v. Porter, 45 Tenn. 273 
(1868). Self-defense—McLemore v. Moore, 2 Tenn.Cas. (2 
Shannon) 142 (1876). Defense of property—Wright v. Southern 
Express Co., 80 Fed. 85 (W.D. Tenn. 1897). 


Business Proprietor: A proprietor of a business has the right 
to restrain a patron who is acting abusively and persists in such 
action after being cautioned, as long as the expulsion or restraint 
is by reasonable force. Smythe v. Easy Quick Stores, Inc., 754 
S.W.2d 57 (Tenn. App. 1988). 


See also T.C.A. § 29-34-1083. 
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Research References 


West’s Key Number Digest 
Assault and Battery <138, 14, 15 


Legal Encyclopedias 
C.J.S., Assault and Battery §§ 19 to 25 


Model Codes and Restatements 
Restatement (2nd.) of Torts, § 63.1 
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B. FALSE IMPRISONMENT 
T.P.I.—CIVIL 8.10 Definition 


False imprisonment is the unlawful violation of the 
personal liberty of another. It is an intentional and unlaw- 
ful restraint, confinement, or detention that compels the 
person to stay or go somewhere against the person’s will. 


The restraint necessary to create a false imprisonment 
may result either from the use of force or from a threat of 
force. The threat may be either stated or implied from all 
of the circumstances. [False imprisonment does not 

require confinement in a jail or prison.] 


COMMENT 


Threat of force is sufficient restraint for false imprisonment if 
it raises in the plaintiff a reasonable fear that causes his 
confinement. Smith v. State, 26 Tenn. (7 Humph.) 43 (1946). On 
awareness of confinement, see Cohen, False Imprisonment, 48 
Tenn.L.Rev. 109 (1975). 


Restatement (First) of Torts-Definition—“An act which, 
directly or indirectly, is a legal cause of a confinement of another 
within boundaries fixed by the actor for any time, no matter how 
short in duration, makes the actor liable to the other irrespective 
of whether harm is caused to any legally protected interest of the 
other, if the act is intended so to confine the other or a third 
person, and the other is conscious of the confinement, and the 
confinement is not consented to by the other, and the confine- 


ment is not otherwise privileged.” Adopted in Little Stores v. 
Isenberg, 26 Tenn. App. 357, 363, 172 S.W.2d 13; 16 (1943). 


The elements of the tort of false imprisonment are: 
(1) The detention or restraint of one against his will and 


(2) The unlawfulness of such detention or restraint. 
Coffee v. Peterbilt of Nashville, Inc., 795 S.W.2d 
656 (Tenn. 1990), Newsom v. Thalhimer Bros., Inc., 
901 S.W.2d 365 (Tenn. App. 1994). 


It is not enough for plaintiff to feel mentally restrained by 
the actions of the defendant. The evidence must establish a re- 
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straint against the plaintiffs will, as where one yields to force, to 


the threat of force or to the assertion of authority. Newsom, 
supra. 


Research References 


West’s Key Number Digest 
False Imprisonment ¢=2, 4, 40 


Legal Encyclopedias 
C.J.S., False Imprisonment §§ 1 et seq., 60 
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T.P.IL—CIVIL 8.11 Arrest by a Law 
Enforcement Officer 
Without Warrant 


A law enforcement officer may, without a warrant, law- 
fully arrest a person: 


[Whenever a public offense is committed or a breach 
of the peace is threatened in the officer’s presence], 


[Whenever the person has committed a felony, though 
not in the officer’s presence], 


[Whenever a felony has in fact been committed, and 
the officer has reasonable cause to believe that the person 
arrested committed it], 


[Whenever a charge is made, upon reasonable cause, 
that a felony has been committed by the person to be ar- 
rested], 


[Whenever the person is attempting to commit suicide]. 


[At the scene of a traffic accident, whenever an officer, 
based on personal investigation, has probable cause to 
believe that the driver of a vehicle committed a traffic 
offense. | , 


[Within four (4) hours after a traffic accident, if the of- 
ficer has probable cause to believe that the person was 
driving under the influence of an intoxicant or drug and if 
emergency medical treatment for the driver is required 
and the driver has been transported to a health care facil- 
ity] 

[When a law enforcement officer responds to a domes- 


tic violence call and both the victim and alleged assailant | 
are present, and if: 


1. The officer actually observes the commission of an 
assault and battery or a more serious offense 
against the victim; or 


2. The officer has probable cause to believe that an 
assault and battery or more serious offense has 
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been committed although not in the officer’s pres- 
ence and that more violence will occur if the al- 
leged assailant is not immediately taken into 
custody.] 


USE NOTE 
Use only the applicable bracket and strike others. 
See T.C.A. § 40-7-103. 


In addition, T.C.A. § 40-7-103(6) allows a peace officer to ar- 
rest without a warrant “at the scene of a traffic accident, the 
driver of a vehicle involved in such accident, when probable cause 
exists to believe that such person has committed an offense under 
the provisions of Chapter 8 and 10 of Title 55”. This provision 
only applies to accidents with property damage in excess of One 
Thousand ($1,000.00) Dollars or personal injuries. 


COMMENT 


That the arrested party “may have committed the felony” is 
insufficient as it connotes a possibility as opposed to a probability. 
Woods v. Harrell, 596 S.W.2d 92 (Tenn. App. 1979). 


As to identity, the officer must act prudently, reasonably and 
use ordinary care in making arrests, including the ascertainment 
that the right person is being arrested, making such investiga- 
tion as the circumstances permit. Id. 


Research References 


West’s Key Number Digest 
Arrest €763.1, 63.4(1) 


Legal Encyclopedias 
C.J.S., Arrest §§ 16 to 25, 38 to 42 
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T.P.1.—CIVIL 8.12 Arrest by Private Person 


A person who is not a law enforcement officer may law- 
fully arrest another person: 


[for a public offense committed in the arresting 
person’s presence]; 


[when the person arrested has committed a felony, al- 
though not in the arresting person’s presence]; 


[when a felony has been committed and the arresting 
person has reasonable cause to believe that the person ar- 
rested committed it]. 


USE NOTE 
Use only the applicable bracket and strike others. 
See T.C.A. § 40-7-109. 


Research References 


West’s Key Number Digest 
Arrest 64 


Legal Encyclopedias 
C.J.S., Arrest §§ 12 to 15 
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T.P.1.—CIVIL 8.13 Right of Reasonable 
Detention by Property 
Owner 


If an owner of property has reasonable cause to believe 
a person is stealing the owner’s property, the owner may 
restrain that person for a reasonable time to protect the 
property and to investigate. 


COMMENT 


See Little Stores v. Isenberg, 26 Tenn. App. 357, 172 S.W.2d 
13, 17 (1943); see also T.P.I.—Civil 8.16. 


Research References 


West’s Key Number Digest 
Arrest 64 


Legal Encyclopedias 
C.J.S., Arrest §§ 12 to 15 
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T.P.L—CIVIL 8.14 Reasonable Cause for 
Arrest 


In order to find a reasonable cause for the [arrest] 
[detention] of the plaintiff, the defendant must have actu- 
ally believed, and had a reasonable basis for the belief, 
that the plaintiff did the act that was the basis for the 
arrest. That is, the defendant must have examined the sit- 
uation in the same manner as an ordinarily careful person 
would have done. Factors to be considered in determining 
whether a careful examination has been made include: 


1. What information concerning the act was avail- 
able; and 


2. The source of the information; and 


3. Whether or not the accused had the opportunity to 
explain the information. 


USE NOTE 
For shoplifting arrests reasonable cause is shown by: 


1. Personal observations including observations by closed 
circuit television or other visual device; 


2. Reports of personal observations from another mer- 
chant or activation of an electronic or other type of 
mechanical device designed to detect shoplifting; 


3. Personal observations of dressing rooms including 
observations by closed circuit television, two-way mir- 
rors, or other visual devices by a person of the same 
sex as the person being observed. 

See T.C.A. §§ 40-7-116(b) (1-4) and 40-7-117. 


Research References 


West’s Key Number Digest 
False Imprisonment ¢-13 


Legal Encyclopedias 
C.J.S., False Imprisonment §§ 14, 25 
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T.P.I—CIVIL 8.15 Use of Force by a 
Merchant in Recovering 
Property From a 
Suspected Shoplifter 


If a merchant has probable cause to believe a person 
is stealing goods held for sale, the merchant may: 


1. Detain the person in a reasonable manner and for 
a reasonable length of time; and 


2. Use a reasonable amount of force to protect the 
merchant, to prevent escape of the person de- 
tained, or to prevent the loss or destruction of the 
property. 


COMMENT 


This instruction is based upon T.C.A. § 40-7-116. This statute 
authorizes a merchant or his representatives to detain a person 
for various purposes and if this detention is reasonable, the 
merchant shall not be liable. 


Research References 


West’s Key Number Digest 
Arrest €64 


Legal Encyclopedias 
C.J.S., Arrest §§ 12 to 15 
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T.P.I.—CIVIL 8.16 Use of Force in an Arrest 
by a Private Person 


A private person who may lawfully arrest another 
person may take, seize, or detain the other person by 
showing an intention to take the person into custody and 
to control that person. The use of force is permitted if the 
force employed: 


1. Is not more than the force the arresting person 
reasonably believed to be necessary to make the 
arrest; and 


\ 


2. If the force did not subject the person arrested to 
unnecessary risk of harm. 


[The arresting person may break an outer or inner 
door or window of a dwelling house only if the person to 
be arrested: 


1. Has committed a felony; and 


2. Has been given notice of the arresting person’s 
intention to make the arrest; and 


3. Has refused to allow the arresting person to enter.] 


[The arresting person may use deadly force only to 
prevent the commission of a felony that threatened hu- 
man life or serious injury. Deadly force is force that is 
likely to cause death or serious injury.] 


USE NOTE 
See T.C.A. §§ 40-7-109 to 40-7-115. 


Research References 


West’s Key Number Digest 
Arrest €>68(2) 


Legal Encyclopedias 
C.J.S., Arrest § 49 
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T.P.I.—CIVIL 8.17 Permissible Damages 


A plaintiff who has been [falsely arrested] [or] [falsely 
imprisoned] by a defendant is entitled to recover damages 
from that defendant. 


In determining compensatory damages, you should 
consider the following elements if established by the evi- 
dence and caused by the [false arrest] [or] [false 
imprisonment]: 


Is Bhesienl suffering; and 
2. Mental suffering and humiliation; and 
3. Loss of time or interruption of business; and 
4. Reasonable and necessary expenses incurred; and 
5. Injury to reputation. 
USE NOTE 
For punitive damages, see T.P.I.—Civil 14.55. 
COMMENT 


Measure of compensatory damages taken from Little Stores 
v. Isenberg, 26 Tenn. App. 357, 172 S.W.2d 13 (1943). 


Research References 


West’s Key Number Digest 
False Imprisonment ¢=34, 35 


Legal Encyclopedias 
C.J.S., False Imprisonment §§ 65, 67 
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C. MALICIOUS PROSECUTION 


T.P.1L.—CIVIL 8.20 Introduction—Malicious 
Prosecution 


A malicious prosecution is the starting or bringing 
about of [criminal] [civil] proceedings against a person 
with malice and without probable cause. The proceedings 
must terminate in favor of the person who was prosecuted. 


COMMENT 


The right to bring an action for malicious institution of a civil 
proceedings is well recognized in Tennessee. Kauffman v. A. H. 
Robins Co.,.223 Tenn. 515, 448 S.W.2d 400 (1969); Buda v. 
Cassel Brothers, Inc., 568 S.W.2d 628 (Tenn. App. 1978); Ezell 
v. Buhler, 557 S.W.2d 62 (Tenn. App. 1977); Lewis v. Williams, 
618 S.W.2d 299 (Tenn. 1981); Evans v. Perkey, 647 S.W.2d 636 
(Tenn. App. 1982); Smith v. Hartford Mut. Ins. Co., 751 S.W.2d 
140 (Tenn. App. 1987). 


Where malicious prosecution defendant made a criminal com- 
plaint to police, and law enforcement officials conducted an 
investigation resulting in the bringing of criminal charges, no 


malicious prosecution action will lie. Sullivan v. Young, 678 
S.W.2d 906 (Tenn. App. 1984). 


Administrative proceedings that are “quasi-judicial” may be 


the basis for malicious prosecution action. Woods, et. al. v. Allen, 
698 S.W.2nd 58 (Tenn. 1985); Kaufmann v. A. H. Robins Co., 
223 Tenn. 515, 448 S.W.2d 400 (1969). 


Support for this instruction is found in Wright Medical 
Technology, Inc. v. Bernard Grisonti, et al., 135 S.W.3rd 561 
(Tenn. Ct. App. 2001). 


Research References 


West’s Key Number Digest 
Malicious Prosecution 14 


Legal Encyclopedias 
C.J.S., Malicious Prosecution §§ 4, 12 
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T.P.IL—CIVIL 8.21 Necessary Elements 


The plaintiff must prove by a preponderance of evi- 
dence the four elements of malicious prosecution as 
follows: 


1. The defendant started or caused someone else to 
start the [criminal] [civil] proceeding against the 
plaintiff. 


2. The defendant acted with malice. I will define the 
word “malice” later. 


3. The defendant acted without probable cause in 
starting or causing someone else to start the [crimi- 
nal] [civil] proceeding against the plaintiff. I will 
define the term “probable cause” later. 


4, The case against the plaintiff ended in the plaintiffs 
favor. 


USE NOTE 


Elements 1 and 4 are usually admitted, stipulated or not 
subject to dispute. If this occurs the jury should be instructed 
that the element(s) has been established. 


COMMENT 


Elements specified in Kauffman v. A. H. Robins Co., 223 
Tenn. 515, 448 S.W.2d 400 (1969); Buda v. Cassel Brothers, 
Inc., 568 S.W.2d 628 (Tenn. App. 1978), Smith v. Hartford 
Mut. Ins. Co., 751 S.W.2d 140 (Tenn. App. 1987). 


Where malicious prosecution defendant made a criminal com- 
plaint to police, and law enforcement officials conducted an 
investigation resulting in the bringing of criminal charges, no 
malicious prosecution action will he. Sullivan v. Young, 678 
S.W.2d 906 (Tenn. App. 1984). Any administrative tribunal duly 
established to conduct an investigation or to make adjudicatory 
findings that may adversely affect a legally protected interest of 
a person subject to its jurisdiction, will satisfy element that prior 
suit or judicial proceeding has been instituted. (Here, internal se- 
curity section of municipal police could possibly meet this 
definition.) See Lewis v. Allen, 698 S.W.2d 58 (Tenn. 1985). 


After arrest, the failure of the grand jury to indict is a 
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termination in favor of the one arrested. Perry v. Sharber, 803 
S.W.2d 223 (Tenn. App. 1990). 


The Tennessee Supreme Court has declined to follow the Re- 
statement approach that examines the circumstances under 
which a voluntary nonsuit is taken. Instead, the court articulated 
a blanket rule that a voluntary nonsuit without prejudice taken 
pursuant to T.R.C.P. 41 is not a termination on the merits and 
will not satisfy the favorable termination element of a malicious 
prosecution claim. Himmelfarb v. Allain, 380 S.W.3d 35 (Tenn. 
2012). 


This instruction is supported by Wright Medical Technol- 
ogy, Inc. v. Bernard Grisoni, et al., 135 S.W.3rd 561 (Tenn. 
Ct. App. 2001). 


Research References 


West’s Key Number Digest 
Malicious Prosecution ¢-15, 26, 34 


Legal Encyclopedias 
C.J.S., Malicious Prosecution §§ 4, 18, 40, 54 


— 268 


Ch. 8 INTENTIONAL TORTS 8.22 


T.P.I.—CIVIL 8.22 Malice and Malicious 
Defined 


As used in the instructions on malicious prosecution, 
the words “malice” and “malicious” mean a wish to annoy 
or injure another person. Malice or malicious means an at- | 
titude or state of mind that brings about the doing of an 
act for some improper or wrongful motive or purpose. It is 
not necessary that the defendant be angry or vindictive or 
bear an actual hostility or ill will toward the plaintiff. 


Malice may be proved by direct evidence or it may be 
proved by circumstantial evidence. You may infer that 
malice has been proven if you find that the defendant 
acted without probable cause, or with bad faith, or in the 
absence of an honest and sincere belief that the [criminal] 
[civil] proceeding was justified by the existing facts and 
circumstances. 


Malice alone, however, is not sufficient to support a 
finding of malicious prosecution. A person motivated by 
malice may have a justifiable reason for prosecution of the 
matter. 


USE NOTE 


The definition of “malice” and “malicious” in this instruction 
is different from the definition of “maliciously” contained in T.P.1I. 
Civil 14.55—Punitive Damages. In appropriate cases, the jury 
should be instructed on this difference. 


COMMENT 


A finding of a lack of probable cause may give rise to an infer- 
ence of malice. Kerney v. Aetna Casuality & Surety Co., 648 
S.W.2d 247, 252 (Tenn. App. 1982). 


Malice may be inferred from the lack of probable cause, or 
from want of reasonable grounds for prosecution as the circum- 
stances appeared to the prosecutor or as they would have ap- 


peared to a person of ordinary circumspection and diligence. Perry 
v. Sharber, 803 S.W.2d 223 (Tenn. App. 1990). 


The elements of malice and probable cause are distinct. 
Malice concerns the subjective mental state of the prosecutor 
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while appraisal of probable cause necessitates an objective deter- 
mination of the reasonableness of the prosecutor’s conduct in the 


hght of the surrounding facts and circumstances. Roberts v. 
Federal Express Corp., 842 S.W.2d 246 (Tenn. 1992). 


This instruction is supported by Wright Medical Technol- 


ogy, Inc. v. Bernard Grisoni, et al., 135 S.W.3rd 561 (Tenn. 
Ct. App. 2001). 


270 


Ch. 8 INTENTIONAL TORTS 8.293 
T.P.I1.—CIVIL 8.23 Probable Cause 


Probable cause is the existence of such facts and cir- 
cumstances that would lead a reasonable person to believe 
that the accused person committed the [crime] [act] 
[offense]. 


Probable cause is to be determined solely from an 
objective, disinterested, and impartial examination of the 
surrounding facts and circumstances existing at the time 
defendant made the accusation against the plaintiff. Facts 
appearing after the time the criminal proceeding is started 
may not be considered in determining whether probable 
cause existed. 


The question in a malicious prosecution case is 
whether the facts, viewed objectively at the time of the 
incident, would lead a reasonable person to believe that 
the plaintiff was guilty of the crime charged. The fact that 
the plaintiff was innocent of the charges does not mean 
that there was a lack of probable cause. You may not 
consider any evidence of malice in determining if defen- 
dant acted without probable cause. 


If probable cause is not proven, then a rebuttable 
presumption of malice arises. 


USE NOTE 


This instruction is drafted for use in malicious prosecution 
litigation where the prosecution that is the subject of the litiga- 
tion is criminal in nature. If the underlying action is civil in 
nature, references to criminal actions in this instruction should 
be amended accordingly. 


In cases where the plaintiff asserts that the Grand Jury’s 
refusal to indict the plaintiff creates a presumption of lack of 
probable cause or where favorable termination is similarly as- 
serted, the court should give the following instruction: 


[Failure to indict] [Termination of the prior proceedings 
in plaintiffs favor], while being one of the elements of 
this malicious prosecution action, has no bearing on 
whether probable cause existed at the time the [warrant!] 
[prior proceedings] was initiated. You may not consider 
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the [failure to indict] [favorable termination] as evidence 
on this separate and distinct question of whether or not 
there was a lack of probable cause. 


COMMENT 


The Tennessee Supreme Court has overruled prior cases hold- 
ing the determination of probable cause in malicious prosecution 
cases to be a mixed question of law and fact. In Roberts uv. 
Federal Express Corp., 842 S.W.2d 246 (Tenn. 1992), the Court 
quoted approvingly the following language of W. Keeton writing 
in Prosser and Keeton on the Law of Torts, § 159 at 882 (5th Ed. 
1984): “the existence of probable cause which involves only the 
conduct of a reasonable man under the circumstances. . .does 
not differ essentially from the determination of negligence.” The 
‘Court has thus found that probable cause is now a question of 
fact solely for the jury to determine. 


As to probable cause, the jury should consider whether the 
facts and circumstances known to the defendant at the time he or 
she initiated the judicial proceedings would have led an ordinar- 
ily prudent person to believe that the person accused was guilty 
of the crime charged. Landroop v. Moreland, 849 S8.W.2d 793 
(Tenn. App. 1992); Sulllivan v. Young, 678 S.W.2nd 906 (Tenn. 
Ct. App. 1984). 
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T.P.I.—CIVIL 8.24 Reasonable Investigation 


The plaintiff contends that the defendant failed to rea- 
sonably investigate the facts and circumstances surround- 
ing the incident before starting the [criminal] [civil] 
proceeding. In determining whether or not probable cause 
existed at the time the [criminal] [civil] proceeding was 
started, you may consider: 


1. Whether or not a reasonable person would have 
made a further investigation of the facts and circum- 
stances before starting the [criminal] [civil] proceed- 
ing; and 


2. What additional facts a reasonable investigation 
would have revealed; and 


3. Whether, with the knowledge of those facts, a rea- 
sonable person would have started the [criminal] 
[civil] proceedings. 


USE NOTE 


This instruction is based upon the opinion in Roberts v. 
Federal Express Corp., 842 S.W.2d 246 (Tenn. 1992). 


Research References 


West’s Key Number Digest 
Malicious Prosecution 15, 18(1), 21(1) 


Legal Encyclopedias 
C.J.S., Malicious Prosecution §§ 4, 18, 25, 46 et seq. 
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T.P.L—CIVIL 8.25 Probable Cause—Advice 
of Counsel 


The defendant relies upon the defense of advice of 
counsel. In order to prevail on this defense, the defendant 
must prove: 


1. The defendant, in good faith, asked the advice of an 
attorney before [having the plaintiff arrested] [or] 
[starting or causing someone else to start the criminal 
action] [or] [beginning the civil action against the 
plaintiff]; and 


2. The defendant made a full, fair, and complete 
disclosure to the attorney of all of the facts the 
defendant knew that tended to prove or disprove the 
[criminal charge] [civil allegations]; and 


3. The defendant then acted upon the advice of the at- 
torney in the belief that the plaintiff was [guilty] 
[legally responsible]. 


If you find that these three elements have been proven 
by the defendant, then you must find that the defendant 
had probable cause to [have the plaintiff arrested] [start 
or cause someone else to start the prosecution] [start the 
civil action against the plaintiff]. 


COMMENT 


Where the advice of a lawyer has been earnestly sought on 
all the material facts ascertainable by due diligence and a prose- 
cution is commenced on such advice, the prosecutor is entitled to 


immunity from damages for malicious prosecution. Cooper v. 
Flemming, 114 Tenn. 40, 84 S.W. 801 (1904); Wykle v. Valley 
Fidelity Bank & Trust Co., 658 S.W.2d 96 (Tenn. App. 1983). 


To invoke defense of advice of counsel, the defendant must 
state not only all material facts within his knowledge but all 
facts which he had reasonable grounds to believe existed at the 
time of making the statement or all facts which he could have 


ascertained by reasonable diligence. Sullivan v. Young, 678 
S.W.2d 906 (Tenn.App. 1984). Morat v. State Farm Mut. Auto 
Ins. Co., 949 S.W.2d 692 (Tenn. App. 1997). 


Prosecuting attorney as counsel whose advice can constitute 
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a defense. Id. at 911. 
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T.P.L—CIVIL 8.26 Malicious Continutation 
of Prosecution 


After [criminal] [civil] proceedings are started, a 
person who takes an active part in continuing or causing 
someone to continue those proceedings is as responsible 
for a malicious prosecution, if any, as if that person had 
begun the proceedings. 


The plaintiff must prove that the defendant took an 
active part in the continuation of the prosecution after 
learning that there was no probable cause for believing 
that the person accused is guilty of the charges. It is not 
enough that the defendant appears as a witness against 
the plaintiff that the defendant fails to take action to stop 
the prosecution. The defendant must have actively insisted 
upon or urged further prosecution. 


COMMENT 


Based upon Pera v. Kroger Co., 674 S.W.2d 715 (Tenn. 
1984), which holds that the defendant must have exercised some 
control of the prosecution other than mere participation after 
learning of the lack of probable cause. 


Research References 


West’s Key Number Digest 
Malicious Prosecution ¢?21(2) 


Legal Encyclopedias 
C.J.S., Malicious Prosecution § 51 
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T.P.IL.—CIVIL 8.27 Damages—Malicious 
Prosecution 


If the plaintiff proves malicious prosecution, the 
plaintiff may recover damages for injuries to plaintiffs 
[person] [property] [reputation] legally caused by the 
defendant’s malicious prosecution. 


USE NOTE 


It may also be useful to charge elements of damage from 
T.P.I. Civil Chapter 14. 


COMMENT 


This instruction is supported by Pullen v. Textron, 845 
S.W.2d 777 (Tenn. Ct. App. 1992); Edgar A. Ryerson v. Ameri- 
can Security, 373 S.W.2d 436 (Tenn. 1963). 


Research References 


West’s Key Number Digest 
Malicious Prosecution ¢°31 


Legal Encyclopedias 
C.J.S., Malicious Prosecution or Wrongful Litigation § 39 
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D. ABUSE OF PROCESS 


T.P.L.—CIVIL 8.30 Definition—Abuse of 
Process—Elements 


Abuse of process is the use of legal process for a result 
for which the legal process was not designed and for a 
wrongful purpose. 


To be entitled to damages for abuse of process, the 
plaintiff must show that the legal process was used for a 
purpose for which it was not designed in order to compel 
the plaintiff to do something that could not legally be com- 
pelled by the use of that legal process. 


COMMENT 


There are two tort actions that may be brought to obtain 
redress for alleged misuse of legal process by another: abuse of 
process and malicious prosecution. Donaldson v. Donaldson, 
557 S.W.2d 60 (Tenn. 1977). “As distinguished from malicious 
prosecution, an action for ‘abuse of process’ lies for improper use 
of process after it has been issued, not for maliciously causing 
process to issue.” Priest v. Union Agency, et al., 174 Tenn. 304, 
125 S.W.2d 142 (1939). The Priest case offers a good discussion of 
the differences between abuse of process and malicious 
prosecution. 


The elements are specified in Priest supra, and as noted 
there the regular and legitimate use of process, although with a 
bad intention, is not an abuse of process. See also Deposit 
Recovery Corp. v. Santini, 765 S.W.2d 764 (Tenn. App. 1988); 
Bell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen 
and Ginsburg, P.A., 986 S.W.2d 550 (Tenn. 1999). 


Research References 


West’s Key Number Digest 
Process €-168 to 171 


Legal Encyclopedias 
1 Am.Jur., Abuse of Process, § 3 
C.J.S., Process §§ 106 to 114 


Additional References 
Cooley on Torts, 3rd Ed 
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KE. MISREPRESENTATION 
T.P.I.—CIVIL 8.35 Introduction 


The plaintiff seeks to recover damages for the alleged 
[intentional] [reckless] [negligent] misrepresentation of 
the defendant. To recover damages, the plaintiff must 
prove each of the following elements: 


USE NOTE 


This opening instruction is to be immediately followed by the 
appropriate instruction. 


COMMENT 


A purchaser who has been the victim of a misrepresentation 
or who has been induced to contract through a mistake of mate- 
rial fact mutual to him and his vendor, has, both at law and in 
equity, a number of alternative remedies, including actions for 
rescission and restitution, for breach of contract and in tort for 
misrepresentation. Plaintiff need only elect consistently among 
the remedies. He may not both affirm and disaffirm his contract. 
Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 1978). 


A court of law may decree rescission and allow restitution as 
well as a court of equity. Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 
1978). 


Defensive fraud, that is fraud set up to defeat a contract or 
deed, or fraud in the proof of loss in an insurance case may be 
established by a preponderance of the evidence. An instruction 


requiring clear and convincing evidence is erroneous. Hendrix v. 
Insurance Co. of North America, 675 S.W.2d 476 (Tenn. App. 
1984). 
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T.P.L.—CIVIL 8.36 Intentional 
Misrepresentation 


1. The defendant made a representation of a present 
or past material fact; and 


2. The representation was false; and 


3. The defendant knew that the representation was 
false when it was made [or the defendant made the 
representation recklessly without knowing 
whether it was true or false]; and 


4. The defendant intended that the plaintiff rely upon 
the representation and act or not act in reliance 
on it; and 


5. The plaintiff did not know that the representation 
was false and was justified in relying upon the 
truth of the representation; and 


6. Asa result of plaintiff's reliance upon the truth of 
the representation, the plaintiff sustained damage. 


USE NOTE 


Use instruction T.P.I.—Civil 8.35 as a preface to the use of 
this instruction. 


In a business transaction, it should be kept in mind that 
intentional fraud may lead to treble damages and attorney’s fees 
under T.C.A. §§ 47-18-101 et seq. not authorized by a verdict 
under instruction 8.47 and in such a case 8.47 should not replace 
8.41. Brungard v. Caprice Records, Inc., 608 S.W.2d 585 
(Tenn. App. 1980). But see Haverlah v. Memphis Aviation, 
Inc., 674 S.W.2d 297, 306 (Tenn. App. 1984). 


COMMENT 


Intentional misrepresentation, fraudulent misrepresentation, 


and fraud are different names for the same cause of action. Hodge 
v. Craig, 382 S.W.3d 325, 342 (Tenn. 2012). 


See Walker v. Sunrise Pontiac-GMC Truck, Inc., 249 
S.W.3d 301, 311 (Tenn. 2008); Davis v. McGuigan, 325 S.W.3d 
149 (Tenn. 2010). 
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The purchaser must have relied on the misrepresentations, 
Holt v. American Progressive Life Ins. Co., 731 S.W.2d 923 
(Tenn. App. 1987), Security Fed. S&L v. Riviera, Ltd., 856 
S.W.2d 709 (Tenn. App. 1992), and the reliance must have been 
reasonable under the circumstances. Security Fed. S&L supra, 
Pakrul v. Barnes, 631 S.W.2d 436 (Tenn. App. 1981). 


A tortious misrepresentation case is analogous to an action 
for deceptive trade practices and is a distinct and separate cause 
of action from a breach of warranty case. Therefore, a “as is, 
where is” disclaimer is not a defense. Godwin Aircraft, Inc. v. 
Houston, 851 S.W.2d 816 (Tenn. App. 1992). It is also said in 
Houston that one who, in the course of his business, profession 
or employment, or during a transaction in which he had a pecuni- 
ary interest, supplies false information for the guidance of others 
in their business transactions, is subject to liability for pecuniary 
loss caused to them by their justifiable reliance upon such infor- 
mation, if he fails to exercise reasonable care or competence in 
obtaining or communicating the information. 


Confidential relationship: Whenever two persons stand in 
such a relation that, while it continues, confidence is necessarily 
reposed by one, and the influence which naturally grows out of 
that confidence is possessed by the other, and this confidence is 
abused, or the influence is exerted to obtain an advantage at the 
expense of the confiding party, the person so availing himself of 


his position will not be permitted to retain the advantage. Security 
Fed. S & L supra. 


“When there is a fiduciary relationship between the parties, 
the failure to speak where there is a duty to speak is the equiva- 
lent of some positive act or artifice planned to prevent inquiry or 
escape investigation.” Ralston v. Hobbs, 306 S.W.3d 213 (Tenn. 
Ct. App. 2009). 


Insurance Application: A misrepresentation on an applica- 
tion for insurance voids the policy if it is made with actual intent 
to deceive. The jury may determine whether the answers were 
false and, if so, whether there was intent to deceive, but only the 
trial judge may determine whether the false answers materially 
increased the risk of loss. Spellmeyer v. Tennessee Farmers 
Mut. Ins. Co., 879 S.W.2d 843 (Tenn. App. 1993). 


Research References 


West’s Key Number Digest 
Fraud ¢9 
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Legal Encyclopedias 
C.J.S., Fraud §§ 6 et seq. 


T.P.1.—CIVIL 
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Ch. 8 INTENTIONAL TORTS 8.37 
T.P.I.—CIVIL 8.387 Expression of Opinion 


An expression of opinion usually is not a basis for an 
action alleging misrepresentation. 


However, a defendant who makes a representation 
may be found to have made a representation of fact 
instead of an expression of opinion if: 


1. The defendant either had or claimed to have had 
superior knowledge or information; and 


2. The plaintiff reasonably relied upon the defen- 
dant’s supposed superior knowledge or 
information. 


A statement may also be considered a statement of fact 
if it is not made as a mere expression of that person’s 
opinion, but is given in a way that a party may reasonably 
rely and act upon it as a statement of fact. 


COMMENT 


A misrepresentation claim should be submitted to the jury 
when the representation at issue may reasonably be either as an 


expression of opinion or a statement of fact. Michael Anthony 
Ladd v. Honda Motor Co. et al, 939 S.W.2d 83 (Tenn. Ct. App. 
1996). 


Research References 


West’s Key Number Digest 
Fraud ¢11(1) 


Legal Encyclopedias 
C.J.S., Fraud §§ 10 et seq. 
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T.P.1.—CIVIL 8.38 Misrepresentation by 
Concealment 


1. The defendant concealed or suppressed a material 
fact; 


2. The defendant was under a duty to disclose the 
fact to the plaintiff; 


3. The defendant intentionally concealed or sup- 
pressed the fact with the intent to deceive the 
plaintiff; 


4. The plaintiff was not aware of the fact and would 
have acted differently if the plaintiff knew of the 
concealed or suppressed fact; and 


5. Asa result of the concealment or suppression of 
the fact, the plaintiff sustained damage. 


USE NOTE 


Use instruction T.P.I.—Civil 8.35 as a preface to the use of 
this instruction. 


The following was moved from former T.P.I.—Civil 8.47. It is 
the thinking of the Committee that former T.P.I.—Civil 8.47 can 
be covered with the following use note instead of having a sepa- 
rate instruction for these matters. 


A party is subject to liability for misrepresentation for 
intentionally concealing facts within that party’s knowledge, such 
as known defects in a property, or for actively preventing 
investigation and discovery of material facts by the other party. 


If a party who is under no duty to speak does so, that party 
must speak honestly and may not use misleading half-truths or 
suppress facts that materially limit or change the facts stated. 


COMMENT 


There must be something more than mere silence or a mere 
failure to disclose known facts. There must be concealment 
consisting of withholding information asked for or making use of 
some device to mislead, thus involving act and intention. There 
must be some trick or contrivance intended to exclude suspicion 
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and prevent inquiry or there must be a legal or equitable duty on 


the party knowing the facts to disclose them. Leeper v. Cook, 
688 S.W.2d 94 (Tenn. App. 1985). 


Research References 


West’s Key Number Digest 
Fraud €—16, 17 


Legal Encyclopedias 
C.J.S., Fraud §§ 15, 16, 23 
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8.39 T.P.I.—CIVIL Ch. 8 


T.P.I.—CIVIL 8.39 Nondisclosure of Known 
Facts 


The failure of one party to disclose material facts 
known by that party and not the other party is not fraud 
unless there is some relationship between the parties that 
creates a duty to disclose those facts. 


There is a duty to disclose known facts when the party 
having knowledge of the facts is in a fiduciary or a 
confidential relationship with the other party. There is a 
fiduciary or confidential relationship when one person 
may reasonably trust or have confidence in the integrity 
and fidelity of another. 


[(In the absence of a fiduciary or a confidential rela- 
tionship)a duty to disclose known facts arises where one 
party knows of material facts and also knows that those 
facts are neither known nor readily accessible to the other 
party.| 


USE NOTE 


Most decisions enunciating the rule stated in the last 
paragraph are in cases involving nondisclosure by a seller. 
Whether the same rule would apply to a buyer is uncertain. In a 
case involving a fiduciary or confidential relationship there may 
be a presumption of fraud which the defendant could only defeat 
by clear and convincing evidence. 


COMMENT 


A vendor is not required to disclose dangerous conditions, or 
to remember them, unless the condition is one which an inspec- 
tion by the vendee would not discover, or, although the condition 
would be discovered, the vendor realizes the risk involved and 


has reason to believe the vendee will not realize it. Zack Cheek 
Builders, Inc. v. McLeod, 597 S.W.2d 888 (Tenn. 1980). 


A physician may owe a duty to a non-patient third party for 
injuries caused by the physician’s negligence, if the injuries suf- 
fered and the manner in which they occurred were reasonably 
foreseeable. Wharton Transport Corp. v. Bridges, 606 S.W.2d 
521 (Tenn. 1980); Bradshaw v. Daniel, 854 S.W.2d 865 (Tenn. 
1993). The existence of a physician-patient relationship is suf- 
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ficient to impose upon a physician an affirmative duty to warn 
identifiable third persons in the patient’s immediate family 
against foreseeable risks emanating from a patient’s illness. 


All the instances in which the duty to disclose exists, and in 
which a concealment is therefore fraudulent, may be reduced to 
three distinct classes: 1. Where there is a previous definite fidu- 
ciary relationship between the parties. 2. Where it appears one or 
each of the parties to the contract expressly reposes a trust and 
confidence in the other. 3. Where the contract or transaction is 
intrinsically fiduciary and calls for perfect good faith. Walker v. 
First State Bank, 849 S.W.2d 337 (Tenn. App. 1992). 
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8.40 T.P.L—CIVIL Ch. 8 


T.P.IL.—CIVIL 8.40 Fraudulent Conveyance 
to Defeat Surviving 
Spouse of Share in Estate 


A married person may not fraudulently convey, trans- 
fer, or give property or funds to that person’s children 
[and/or others], intending to prevent the surviving spouse 
from receiving the share of the deceased spouse’s estate 
provided by law. 


You must first determine whether the deceased spouse | 
intended to prevent the surviving spouse from receiving 
part of the [property] [funds]. If you find no intent to do 
so, your verdict will be for the defendant. If you find an 
intent to prevent the surviving spouse from receiving part 
of the [property] [funds], then you must determine 
whether the [conveyance] [transfer] [gift] was fraudulent 
as to the surviving spouse. 


To determine whether the [conveyance] [transfer] 
[gift] was fraudulent as to the surviving spouse, you 
should consider all of the surrounding circumstances, 
including: 


1. Whether the transfer was made with or without 
consideration. Consideration means that some- 
thing was given in return for the [conveyance] 
[transfer] [gift]; 


2. The size of the transfer in relation to the total 
estate of the deceased; 


3. The length of time between the transfer and death; 


4. The relationship between the husband and the wife 
at the time of the [conveyance] [transfer] [gift] 
[realizing that a strained marriage relationship 
does not of itself establish fraudulent intent]; 


5. The source of the [property] [funds]; 


6. Whether the surviving spouse was adequately 
provided for in a will or by other means; and 
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7. To what extent the deceased was anticipating 
death at the time of the transfer. 


COMMENT 
This instruction is based upon the cases: McClure v. Stegall, 


729 S.W.2d 263 (Tenn. App. 1987), and In re Estate of Gray, 
729 S.W.2d 668 (Tenn. App. 1987). 
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8.41 T.PI—CIVIL Ch. 8 
T.P.I—CIVIL 8.41 Promissory Fraud 


[Plaintiff] seeks to recover damages for the alleged 
promissory fraud of [Defendant]. To recover under this 
theory, [Plaintiff] must prove by a preponderance of the 
evidence each of the following: 


1. [Defendant] made a promise as to a material 
matter to [Plaintiff]; and 


2. At the time the promise was made, [Defendant] 
did not intend to perform it; and 


3. [Defendant] made the promise with an intent 
to deceive, in other words, [Defendant] made the prom- 
ise to induce [Plaintiff] to rely upon it and to act or 
not act in reliance upon it; and 


4. [Plaintiff] was unaware that [Defendant] did 
not intend to perform the promise; and 


5. [Plaintiff] acted in reliance upon the promise; 
and 


6. [Plaintiff] was justified in relying upon the 
promise made by [Defendant]; and 


7. Asa result of the reliance upon [Defendant]’s 
promise, [Plaintiff] has sustained damage. 


Evidence of the defendant’s conduct before or after 
the promise was made may be considered in determining 
whether the defendant intended to perform when the 
promise was made. 


A party seeking recovery for promissory fraud must 
have relied upon the promise. In other words, the plaintiff 
would not have entered into the transaction without the 
promise. You must decide whether reliance upon the 
promise substantially influenced the party’s action, even 
though other influences may have operated as well. 


Reliance upon a promise may be shown by direct evi- 
dence or may be inferred from the circumstances. 


A person claiming to have been damaged by promis- 
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sory fraud must not only have acted in reliance on the 
promise but must have been justified in that reliance. That 
is, it must be reasonable for the person, in the light of the 
circumstances and that person’s intelligence, experience, 
and knowledge, to accept the promise without making an 
independent inquiry or investigation. 


COMMENT 


Although there is prior law indicating that Tennessee does 
not recognize this cause of action, the Supreme Court indicated 
the contrary in Bolan v. Caballero, 220 Tenn. 318, 417 S.W.2d 
538 (Tenn. 1967), Fowler v. Happy Goodman Family, 575 
S.W.2d 496 (Tenn. 1978) and by denying Cert. in Brungard v. 
Caprice Records, Inc., 608 S.W.2d 585 (Tenn. App. 1980). In 
Holt v. American Progressive Life Ins. Co., 731 S.W.2d 923, 
927 (Tenn. App. 1987), the Court commented, “Our courts have 
now recognized a cause of action for promissory fraud.” 


This cause of action cannot be established by showing only a 
subsequent failure to keep the promise or subjective surmise or 


impression of the promisee. Stacks v. Saunders, 812 S.W.2d 
587 (Tenn. App. 1990). 
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T.P.1.—CIVIL 8.43 Negligent 
Misrepresentation 


To prove negligent misrepresentation, plaintiff must 
prove that: 


1. The defendant was acting in the course of [his] 
[her] [its] [business] [profession] [employment] [or 
in any other transaction in which porspcant has a 
financial interest]; 


2. The defendant negligently supplied false informa- 
tion; 


3. The defendant intended the information to guide 
plaintiff in plaintiff's business transaction; 


4. The plaintiff justifiably relied upon the false infor- 
mation; and 


5. Asaresult, plaintiff suffered a financial loss. 


Plaintiff may prove that defendant negligently sup- 
plied false information by proving that (a) defendant failed 
to exercise reasonable care or competence in obtaining in- 
formation about the business transaction or that (b) 
defendant failed to exercise reasonable care or compe- 
tence in communicating that information. | 


USE NOTE 


This instruction must be re-worded when the plaintiff is not 
a direct client or customer of the defendant. The trial judge and 
the parties should look to § 552(2) of the Restatement (Second) of 
Torts for guidance in drafting an instruction in claims brought by 
third parties. 


COMMENT 


This instruction was re-drafted after release of the opinion in 
Robinson v. Omer, 952 S.W.2d 423 (Tenn. 1997). This decision 
re-affirmed that Tennessee follows § 552(2) of the Restatement 
(Second) of Torts and that a necessary element for recovery for 
the tort of negligent misrepresentation is proof that the advice or 
information negligently supplied was for the guidance of others 
in their business transactions. 
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This section has been applied against lawyers (Collins v. 
Binkley, 750 S.W.2d 737 (Tenn. 1988); Stinson v. Brand, 738 
S.W.2d 186 (Tenn. 1987)); accountants (Bethlehem Steel Corp. 
v. Ernst & Whinney, 822 S.W.2d 592, 595 (Tenn. 1991)); land 
surveyors (Tartera v. Palumbo, 224 Tenn. 262, 453 S.W.2d 780 
(1970)); and construction managers (John Martin Co. v. Morsel 
Diesel, Inc., 819 S.W.2d 428, 429 (Tenn. 1991)). 


A defendant may be held liable not only to defendant’s client 
or customer but also to third persons. For example, in Bethlehem 
Steel Corp., a national accounting firm which negligently pre- 
pared an audit report regarding customer of plaintiff manufac- 
turer was held liable to manufacturer when it relied upon the 
audit report in extending credit to customer who in fact was 
uncreditworthy. 


The Robinson opinion makes it clear that an action for 
negligent misrepresentation can be brought if it arises out of a 


business transaction. Robinson v. Omer, 952 S.W.2d 423 (Tenn. 
1997). 


In order for liability to attach for a negligent misrepresenta- 
tion, some statement or representation must have been made. A 
nebulous statement of opinion by a real estate agent that a firm 
would be “a much better builder” with “better house plans” was 
held to be nothing more than a statement of opinion and insuf- 
ficient to form the basis for cause of action for misrepresentation. 
Harrison v. Avalon Properties, LLC, 246 8.W.3d 387 (Tenn. 
App. 2007). 


Although the Tennessee Supreme Court has not yet spoken 
on the subject, several appellate court decisions conclude that 
comparative fault may be raised as a defense in negligent mis- 
representation cases. York v. Brannell College of Memphis, 
Ine., 1993 WL 484203, at *7, 18 TAM 51-7 (Tenn. App. 1993); 
Glanton v. Beckley, 1996 WL 709373, at *9, 22 TAM 1-11 (Tenn. 
App. 1996) (concurring opinion). See also Penn-America Ins. 
Co. v. CLT Partnership, 106 F.3d 401 (6th Cir. Tenn. 1997) 
(the court suggests, but does not hold, that it would not be error 
to charge comparative fault in a negligent misrepresentation 
case). 


One who, in the course of his business, profession, or employ- 
ment, or in any other transaction in which he has a pecuniary 
interest, supplies false information for the guidance of others in 
their business transactions, is subject to liability for pecuniary 
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loss caused to them by their justifiable reliance upon the infor- 
mation, if he fails to exercise reasonable care or competence in 
obtaining or communicating the information. Bennett v. 
Trevecca Nazarene University, 216 S.W.3d 293 (Tenn. 2007). 


Research References 


West’s Key Number Digest 
Fraud ¢9 


Legal Encyclopedias 
C.J.S., Fraud §§ 6 et seq. 
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T.P.I—CIVIL 8.44 Liability to Third 
Persons for Negligent 
Misrepresentation 


To recover in this case, the plaintiff must be the person 
or a member of a limited group of persons that the 
defendant intended to benefit or guide with the informa- 
tion the defendant supplied, and the plaintiff must have 
relied on the information in a transaction the defendant 
intended to influence [or in a substantially similar 
transaction]. 


The plaintiff may also recover if the plaintiff received 
the information from another person whom the defendant 
knew intended to transmit the information to a similar 
group of persons, and if the plaintiff relied on the infor- 
mation in a transaction the defendant intended to 
influence. 


USE NOTE 


This instruction is intended to be used with T.P.I.—Civil 8.43 
in appropriate cases and is intended to comply with § 552 (2) of 
the Restatement (Second) of Torts adopted in Bethlehem Steel 
Corp. v. Ernst & Whinney, 822 S.W.2d 592 (Tenn. 1991). That 
section states as follows: 


Except as stated in Subsection (3), the lability stated in 
Subsection (1) is limited to loss suffered: 


(a) by the person or one of a limited group of persons for 
whose benefit and guidance he intends to supply the 
information or knows that the recipient intends to 
supply it; and 


(b) through reliance upon it in a transaction that he 
intends the information to influence or knows that 
the recipient so intends or in a substantially similar 
transaction. 


COMMENT 


Comment (h), cited by the Supreme Court at 822 S.W.2d 595, 
provides as follows: 


Under this section, as in the case of the fraudulent misrepre- 
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sentation (see § 531), it is not necessary that the maker should 
have any particular person in mind as the intended, or even the 
probable, recipient of the information. In other words, it is not 
required that the person who is to become the plaintiff be identi- 
fied or known to the defendant as an individual when the infor- 
mation is supplied. It is enough that the maker of the represen- 
tation intends it to reach and influence either a particular person 
or persons, known to him, or a group or class of persons, distinct 
from the much larger class who might reasonably be expected 
sooner or later to have access to the information and foreseeably 
to take some action in reliance upon it. It is enough, likewise, 
that the maker of the representation knows that his recipient 
intends to transmit the information to a similar person,persons 
or group. It is sufficient, in other words insofar as the plaintiffs 
identity is concerned, that the maker supplies the information for 
repetition to a certain group or class of persons and that the 
plaintiff proves to be one of them, even though the maker never 
had heard of him by name when the information was given. It is 
not enough that the maker merely knows of the ever-present pos- 
sibility of repetition to anyone, on the part of anyone to whom it 
may be repeated. 


Research References 


West’s Key Number Digest 
Fraud 21, 23, 30 


Legal Encyclopedias 
C.J.S., Fraud §§ 34 to 35, 61 
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T.P.IL.—CIVIL 8.45 Persons to Whom 
Representations Made 


[A person is subject to liability only to those persons 
to whom the person making the representation intends to 
induce to act in reliance upon the representation. If oth- 
ers become aware of the representation and act upon it, 
there is no liability even though the party who made the 
representation should reasonably have foreseen such a 
possibility.] 


[A person does not need to make a representation 
directly to the person whom the defendant intends will 
act upon it. The defendant may make the representation 
to a third person intending that the third person com- 
municate the representation to the person whom the 
defendant intends will act upon it.] 


[A person who makes a representation intending to 
defraud the public or a particular class of persons, is 
considered in law to have intended to defraud every indi- 
vidual in the same category who was actually misled by 
the representation. | 


USE NOTE 
Select one or more paragraphs as the case may require. 
COMMENT 


The right to recover for fraud or deceit is not restricted to the 
parties to a transaction, but extends to third persons injured 
thereby, at least where such third persons are intended to rely 
and act upon false representations and they do so rely and act 
thereon, to their damage. Arcata Graphics v. Heidelberg 
Harris, 874 S.W.2d 15 (Tenn. App. 1993). 


Research References 


West’s Key Number Digest 
Fraud ¢21, 23 


Legal Encyclopedias 
C.J.S., Fraud §§ 34 to 35 
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8.46 T.P.1.—CIVIL Ch. 8 
T.P.L—CIVIL 8.46 Reliance 


A party seeking recovery for [intentional] [negligent] 
misrepresentation must have relied upon the 
representation. In other words, the plaintiff would not 
have entered into the transaction without the 
representation. You must determine whether reliance 
upon the representation substantially influenced the 
party’s action, even though other influences operated as 
well. . 


Reliance upon a representation may be shown by 
direct evidence or may be inferred from the circumstances. 


COMMENT 


An essential element of any action for fraud, deceit, failure to 
disclose, or negligent or innocent misrepresentation is detrimental 
reliance on a false premise. Fraud involves deception and if one 


knows the truth and is not deceived, he is not defrauded. Farley 
v. Clayton, 928 8.W.2d 931 (Tenn. App. 1996). 


When determining the reasonableness of an investor’s reli- 
ance on a broker’s representations, the fact trier should consider: 
(1) the investor’s sophistication and experience in financial and 
security matters, (2) the business or personal relationship be- 
tween the parties, (3) the availability of relevant information, (4) 
the existence of a fiduciary relationship, (5) the concealment of 
any fraud, (6) the opportunity to discover fraud, (7) which party 
initiated the transaction, and (8) the specificity of the 
misrepresentations. City State Bank v. Dean Witter Reynolds, 
Inc., 948 S.W.2d 729 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Fraud ¢=20 


' Legal Encyclopedias 
C.J.S., Fraud §§ 27 et seq. 
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T.P.L—CIVIL 8.47 Right to Rely 


A person claiming to have been damaged by a false 
representation must not only have acted in reliance on 
the representation but must have been justified in that 
reliance. That is, it must be reasonable for the person, in 
the light of the circumstances and that person’s intel- 
ligence, experience, and knowledge, to accept the repre- 
sentation without making an independent inquiry or 
investigation. 


USE NOTE 


In using this instruction, note the case of Allied Sound, Inc. 
v. Neely, 58 S.W.3d 119 (Tenn. App. 2001), which illustrates the 
- point that there is no reasonable reliance when a party is 
provided information, invited to inquire and does not make full 
inquiry. 


COMMENT 


Comparative fault applies to negligent misrepresentation. 
Staggs v. Wells, 86 S.W.3d 219, 224 (Tenn. Ct. App. 2001). 
Where the plaintiff reasonably relied on false information 
provided by the defendant but the plaintiff was negligent in 
performing reasonable inspections and inquiries, the plaintiff 
may recover so long as the plaintiffs negligence remains less 
than the defendant’s negligence. Id. “It is axiomatic that a 
plaintiff could commit negligence which might have contributed 
to the amount of damage suffered, but still have justifiably relied 
in the defendant’s representations.” Id. 


Research References 


West’s Key Number Digest 
Fraud 21, 22(1) 


Legal Encyclopedias 
C.J.S., Fraud §§ 34 to 35, 37 
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T.P.I.—CIVIL 8.48 Effect of Independent 
Investigation 


A person who makes an independent investigation of 
the subject matter of the alleged false representation is 
not entitled to recover damages if that person decides to 
enter into the transaction solely as the result of an inde- 
pendent investigation and not as a result of any reliance 
upon the representation. 


COMMENT 


See Hamilton v. Galbraith, 15 Tenn. App. 158 (1932); Shwab 
v. Walters, 147 Tenn. 638, 251 S.W. 42 (1923). Where there is a 
material misrepresentation by the vendor, the courts have been 
less stringent in requiring the vendee to make an independent 
investigation or inquiry concerning boundaries, area, etc. Isaacs 
v. Bokor, 566 S.W.2d 532 (Tenn. 1978). 


Research References 


West’s Key Number Digest 
Fraud ¢22 (1) 


Legal Encyclopedias 
C.J.S., Fraud §§ 34, 37 
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T.P.I.—CIVIL 8.49 Damages—Benefit of the 
Bargain Rule 


If you find that plaintiff is entitled to a verdict against 
the defendant, you must then award damages in an 
amount that will reasonably compensate the plaintiff for 
all the loss suffered by the plaintiff that was legally caused 
by the misrepresentation upon which you base your find- 
ing of liability. 


You will award the plaintiff the “benefit of the 
bargain.” The “benefit of the bargain” is the difference be- 
tween the value of what the plaintiff would have received 
if the misrepresentation had been true and the actual 
value of what the plaintiff received. 


Actual value means market value. Market value is the 
highest selling price that real or personal property would 
bring on the open market. In making your finding of mar- 
ket value, you will assume that the seller has a reasonable 
time to sell and that the seller is willing to sell but not 
forced to do so. You will also assume that the buyer is 
ready, willing, and able to buy but is not forced to do so, 
and that the buyer has a reasonable time and full op- 
portunity to investigate the property and to determine its 
condition, suitability for use, and all of the things about 
the property that would naturally and reasonably affect 
its market value. 


USE NOTE 


Actual value means market value. Market value is the high- 
est selling price that real or personal property would bring on the 
open market. In making your finding of market value, you will 
assume that the seller has a reasonable time to sell and that the 
seller is willing to sell but not forced to do so. You will also as- 
sume that the buyer is ready, willing, and able to buy but is not 
forced to do so, and that the buyer has a reasonable time and full 
opportunity to investigate the property and to determine its 
condition, suitability for use, and all of the things about the prop- 
erty that would naturally and reasonably affect its market value. 


Research References 


West’s Key Number Digest 
Fraud €59(2) 
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8.49 


Legal Encyclopedias 
C.J.S., Fraud §§ 142, 143 


T.P.1.—CIVIL 
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Ch. 8 INTENTIONAL TORTS 8.60A 


F. RETALIATORY DISCHARGE FROM 
EMPLOYMENT 


T.P.IL.—CIVIL 8.60A Retaliatory Discharge 
From Employment— 
Common Law Claim 


Tennessee is an “employment at will” state. That 
means either an employer or an employee can choose to 
end their employment relationship at any time with or 
without cause or reason, with or without notice, with no 
further obligation to the other. As a general rule, an 
employer can legally discharge an employee-at-will, such 
as the plaintiff, for good cause, for bad cause, or for no 
cause at all. However, there is an exception to this rule 
where the employer has violated the established public 
policy of our state. Such a violation of public policy occurs 
when the employee is discharged in retaliation for exercis- 
ing a right or duty established OY statute or recognized by 
public policy. 


[It is the policy and the law of this state that employ- 
ees must be able to exercise their rights under the work- 
ers’ compensation laws without fear of reprisal or penalty 
from an employer.| 


[It is the policy and the law of this state that employ- 
ees must be able to disclose a violation of state law and/or 
to refuse to violate state law without fear of reprisal or 
penalty from an employer.] 


To prove retaliatory discharge the plaintiff must prove 
all of the following elements by a preponderance of the 
evidence: 


1. the plaintiff was employed by the defendant; 


2. the plaintiff [exercised a right protected by public 
policy]; 


3. the defendant discharged the plaintiff; and 


4. the [exercise of a right protected by public policy] 
[claim for workers’ compensation benefits] was a 
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substantial factor motivating the defendant’s deci- 
sion to discharge the plaintiff. 


“Substantial factor” means an important or significant 
factor in the defendant’s decision to discharge the 
plaintiff. To prove that the [exercise of a right protected 
by public policy] [claim for workers’ compensation ben- 
efits] was a substantial factor motivating the defendant’s 
discharge decision, the plaintiff may present direct and/or 
circumstantial evidence to support that conclusion. 


If your finding is based on circumstantial evidence 
alone, the circumstantial evidence must be compelling. 
The plaintiff's personal beliefs alone are not sufficient to 
prove retaliatory discharge. Similarly, the plaintiff cannot 
rely solely on the short passage of time between the 
[exercise of a right protected by public policy] and 
subsequent termination to prove a claim of retaliatory 
discharge. 


If the defendant provides a legitimate, non-retaliatory 
reason for the plaintiff's discharge, the plaintiff must then 
prove that the defendant’s explanation is a pretext, or one 
that is false and designed to cover up an illegal motive. 


If you find that the defendant’s explanation is a pretext 
then you may, but are not required to, find that the real 
reason was retaliation. Proof that the defendant’s explana- 
tion is a pretext may be from direct or circumstantial 
evidence. 


The ultimate burden of proof in this case remains with 
the plaintiff to prove the claim by a preponderance of the 
evidence. 


If you find that the plaintiff has proven all four of these 
elements, then your verdict should be for the plaintiff. If 
you find that any one of these elements has not been 
proven, then your verdict should be for the defendant. 


USE NOTE 


T.P.I.—Civil 8.61 should be used in conjunction with this 
instruction. 


T.P.I.—Civil 14.55 may be referred to in connection with pu- 
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nitive damages. Sasser v. Averitt Express Inc., 839 S.W.2d 422 
(Tenn. App. 1992). 


Damages: The choice between reinstatement and front pay 
is a choice between equitable remedies designed to make an em- 
ployee whole without awarding a windfall. The choice is to be 
made by the court, not the jury, and, when damages are decided 
upon, the amount is to be determined by the court. Id. 


COMMENT 


Based upon Chism v. Mid-South Milling Co., 762 S.W.2d 
552 (Tenn. 1988); Clanton v. Cain-Sloan Co., 677 S.W.2d 441 
(Tenn. 1984). 


To be liable under this instruction, the employer must violate 
clear public policy usually evidenced by an unambiguous 
constitutional, statutory or regulatory provision. Further, the 
violation must be a substantial factor in the termination of an “at 


will” employee, agent or officer. Harney v. Meadowbrook 
Nursing Center, 784 S.W.2d 921 (Tenn. 1990). 


Plaintiff has the burden of proving: (1) that he or she was 
employed by the defendant, (2) that he or she sought workers’ 
compensation benefits, (3) that the defendant discharged him or 
her, and (4) that the request for workers’ compensation benefits 
was a substantial motivating factor in the defendant’s discharge 
decision. Sasser v. Averitt Express Inc., 839 S.W.2d 422 (Tenn. 
App. 1992); Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 
(Tenn. 1996); Anderson v. Standard Register Co., 857 S.W.2d 
555 (Tenn. 1993). Proof of the first three elements without the 
fourth is insufficient. Thomason v. Better-Bilt Aluminum 
Products, 831 S.W.2d 291 (Tenn. App. 1992). Newsom v. 
Textron Aerostructures, 924 S.W.2d 87 (Tenn. App. 1995). 


Proof of discharge without evidence of a causal connection be- 
tween the claim for benefits and the discharge does not present a 
jury issue. However, proof of a causal link between the claim and 
the discharge imposes upon the employer the burden of showing 


a legitimate, non-pretexual reason for discharge. Conatser uv. 
Clarksville Coca-Cola, 920 S.W.2d 646 (Tenn. 1995). 


Plaintiff must show that plaintiffs claim for benefits, as op- 
posed to plaintiffs injury, was the true and substantial reason 
for the discharge. Reed v. Alamo Rent-A-Car, Inc., 4 S.W.3d 
677 (Tenn. App. 1999). 
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In 1997, the legislature “created a retaliatory discharge cause 
of action for governmental employees discharged because they 
refused to participate in or remain silent about illegal activities.” 
Baines v. Wilson County, 86 S.W.3d 575, 578 n.1 (Tenn. Ct. 
App. 2002); T.C.A. § 50-1-304(a). 


A lawyer may bring a claim for retaliatory discharge when 
the lawyer is discharged for abiding by the ethics rules as 
established by the Supreme Court. Crews v. Buckman Labora- — 
tories Intern., Inc., 78 S.W.3d 851 (Tenn. 2002). 


“While a common law claim of retaliatory discharge requires 
that the employee report the illegal activity to some entity other 
than the former employer, the same reporting requirement is not 
required in order to bring a wrongful discharge action under Pub- 
lic Protection Act.” Lawson v. Adams, 338 S.W.3d 486 (Tenn. 
Ct. App. 2010), perm. app. denied, March 9, 2011. 


Research References 


West’s Key Number Digest 
Master and Servant ¢=30(6.5), 41(1) 


Legal Encyclopedias 
C.J.S., Employer-Employee Relationship §§ 68, 70, 72, 79, 98 to 99, 104 
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T.P.I.—CIVIL 8.60B Retaliatory Discharge 
from Employment— 
Whistleblower 
Protection (Tennessee 
Public Protection Act) 


The plaintiff has made a claim under the Tennessee 
Public Protection Act, which prohibits an employer from 
discharging an employee solely for refusing to participate 
in, or for refusing to remain silent about, illegal activities. 
“Tllegal activities” means activities that are in violation of 
the criminal or civil code of this state or the United States 
or any regulation intended to protect the public health, 
safety or welfare. 


In order to prove the claim for retaliatory discharge 
in violation of the Tennessee Public Protection Act, the 
plaintiff must prove all of the following elements by a 
preponderance of the evidence: 


(1) the plaintiff was an employee of the defendant; 


(2) the plaintiff refused to participate in, or to remain 
silent about, illegal activities; 


(3) the plaintiff was discharged by the defendant; and 


(4) the plaintiff's refusal to participate in or remain 
silent about illegal activities was the exclusive 
and only cause of the defendant’s decision to 
terminate employment. The plaintiff is required 
to show that the discharge was solely for refusing 
to participate in, or for refusing to remain silent 
about, illegal activities. 


If you find that the plaintiff has proven all of these ele- 
ments, then your verdict should be for the plaintiff. If you 
find that the plaintiff has not proven any of these ele- 
ments, then your verdict should be for defendant. 


COMMENT 
See Tenn. Code Ann. § 50-1-304(a). 


“While a common law claim of retaliatory discharge requires 
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that the employee report the illegal activity to some entity other 
than the former employer, the same reporting requirement is not 
required in order to bring a wrongful discharge action under Pub- 
lic Protection Act.” Lawson v. Adams, 338 S.W.3d 486 (Tenn. 
Ct. App. 2010), perm. app. denied, March 9, 2011. 
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T.P.1.—CIVIL 8.60C (Tennessee Human 
Rights Act) Retaliation 


The plaintiff may prove his/her claim of retaliation 
with either direct or indirect evidence of intentional 
retaliation. Direct evidence is evidence that proves 
something conclusively, finally, and completely on its own. 
In other words, direct evidence of intentional retaliation 
means that if you believe it, the only conclusion that could 
be drawn is that intentional retaliation occurred. 


_ The plaintiff claims that the defendant intentionally 
retaliated against him/her after and because he/she 
engaged in a legally protected activity by [filing a charge 
of discrimination with the EEOC and/or the Tennessee 
Human Rights Commission, or opposing a discriminatory 
practice by the defendant]. To prove and win his/her claim 
of illegal retaliation, the plaintiff must prove by a prepon- 
derance of the evidence that the defendant intentionally 
took a materially adverse action against the plaintiff 
because of his/her [filing a charge of discrimination with 
the EEOC and/or the Tennessee Human Rights Commis- 
sion, or opposing a discriminatory practice by the 
defendant]. The plaintiff must prove that his/her [filing a 
charge of discrimination with the EEOC and/or the Ten- 
nessee Human Rights Commission, or opposing a discrimi- 
natory practice by the defendant] was a determining fac- 
tor in the [adverse action]. _ 


If the plaintiff does not present direct evidence that 
the defendant intentionally retaliated against the plaintiff 
because of his/her [filing a charge of discrimination with 
the EEOC and/or the Tennessee Human Rights Commis- 
sion, or opposing a discriminatory practice by the defen- 
dant], the plaintiff may also potentially prove intentional 
retaliation with indirect or circumstantial evidence. To 
prove his/her claim by indirect or circumstantial evidence, 
the plaintiff must prove all of the following elements by a 
preponderance of the evidence: 


1. the plaintiff engaged in activities protected by the 
Tennessee Human Rights Act or participated in a 
Tennessee Human Rights Commission proceeding; 


2. the defendant knew about that protected activity; 
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3. after becoming aware of that protected activity, 
the defendant took a materially adverse action 
against the plaintiff; and 


4. the materially adverse action was causally con- 
nected to that protected activity. 


If the plaintiff did not prove all four of these elements, 
then you must return a verdict for the defendant. On the 
third of these elements, some further clarification is 
needed. To prove a “materially adverse action” as re- 
quired, the plaintiff must show that the challenged action 
would have discouraged or prevented a reasonable worker 
from making or supporting a charge of discrimination. 


USE NOTE 


In pure direct evidence cases, the plaintiff is only required to 
prove the first and third elements, and the rest of the instruction 
can be omitted. In pure indirect evidence cases, the portions refer- 
ring to direct evidence can be omitted. 
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T.P.1.—CIVIL 8.61 Pretext 


The term “pretext” means that the reason given by the 
defendant was not in fact the real reason for the decision 
but instead a false reason used to cover up unlawful 
[discrimination] [retaliation]. 


You may conclude that the defendant’s stated reason 
for the decision was a pretext if you find that: 


1) the stated reason has no basis in fact; or 


2) the stated reason did not actually motivate the 
adverse employment action; or 


3) the stated reason is insufficient to explain the 
employment decision. 
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G. CONVERSION 
T.P.L.—CIVIL 8.65 Conversion 


A conversion is any assumption of control over prop- 
erty that is inconsistent with the rights of the owner. A 
conversion may consist of the: 


1. Use and UNAS of personal rag sa of another 
without the owner’s consent; or 


2. Destruction or dominion over the property of an- 
other by excluding or defying the owner’s right; or 


3. Withholding of personal property from the owner 
under a claim of title, inconsistent with the owner’s 
claim of title. 


[If personal property that has been entrusted to an- 
other is used in a different manner, or for a different 
purpose, or for a longer time than was agreed upon by the 
parties, the person who received the personal property is 
guilty of conversion. In that case, the person to whom the 
property is entrusted is answerable for all damages, 
including a loss that due care could not have prevented.| 


COMMENT 


The common law of conversion allows a recovery for all 
injuries sustained as a natural and proximate result of defen- 


dant’s wrong. Lance Productions v. Commerce Union Bank, 
764 S.W.2d 207 (Tenn. App. 1988); cited in Glazer v. First 
American Nat. Bank, 930 S.W.2d 546 (Tenn. 1996). 
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T.P.L—CIVIL 8.66 Gift 


[Defendant] claims that the [alleged gift] was a gift 
from [Plaintiff]. The person who gives the gift is the donor 
and the person who receives the gift is the donee. The 
donee must prove by clear and convincing evidence the 
following elements: 


1. The donor intended to make a gift to the 
donee; and 


2. The donor delivered the gift to the donee; 
and 


3. The donor gave to the donee all rights to 
control the gift. 


USE NOTE 


Refer to T.P.I. — Civil 2.41 for a definition of clear and 
convincing evidence. 


COMMENT 


This instruction is based on Estate of Bligh v. Snider, 30 
S.W.3d 319 (Tenn. Ct. App. 2000), Lowry v. Lowry, 541 S.W. 2d 
128 (Tenn.1976). 


Presumption of invalidity of gift to dominant party from other 
party to fiduciary relationship is rebuttable by clear and convinc- 
ing evidence of fairness; proof that the donor received indepen- 
dent advice respecting the consequences and advisability of the 


gift is one means of proving fairness. Ralston v. Hobbs, 306 
S.W.3d 213 (Tenn. Ct. App. 2009). 


Showing the donor received independent advice before mak- 
ing gift to dominant party in fiduciary relationship is required 
where circumstances are such that it would be difficult to show 
the fairness of the transaction without proof of the independent 
advice, particularly where the donor is impoverished by the gift 
in question or the gift seems to be unnatural under the circum- 
stances of the case. Id. 
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H. INVASION OF PRIVACY 
T.P.I.—CIVIL 8.70 Invasion of Privacy 


The plaintiff [also] seeks to recover damages based on 
a claim of invasion of privacy. To recover damages, 
plaintiff must prove each of the following by a preponder- 
ance of the evidence: 


(1) The defendant intentionally intruded,. physically 
or otherwise, upon the plaintiff's solitude or se- 
clusion or the private affairs or concerns of the 
plaintiff; 


(2) The intrusion would be highly offensive to a rea- 
sonable person; and 


(3) The intrusion caused injury or loss to plaintiff. 
USE NOTE 


This instruction is based upon Roberts v. Essex Microtel 
Assoc., IT, L.P., 46 S.W.3d 205 (Tenn. App. 2000), perm. app. 
denied (Tenn. 2001) which seems to be the first case in which 
Restatement (Second) of Torts, § 652B, was specifically adopted. 
Current Tennessee decisions do not discuss whether the tort of 
invasion of privacy is subject to any exceptions or defenses or ele- 
ments of damage recoverable. 


COMMENT 


Tennessee adopted Restatement (Second) of Torts § 652B 
(“Intrusion Upon Seclusion”) as a cause of action in Roberts v. 
Essex Microtel Assoc., IT, L.P., 46 S.W.3d 205, 210-211 (Tenn. 
App. 2000), perm. app. denied (Tenn. 2001). Two prior reported 
cases assumed the cause of action existed but held that plaintiff 
had waived the right to assert the action. Martin v. Senators, 
Inc., 220 Tenn. 465, 418 S.W.2d 660, 664-65 (1967) (plaintiff au- 
thorized taking of her picture and its use on defendant’s bulletin 
board and thus waived defendant’s use of the photograph in a 
newspaper advertisement); Langford v. Vanderbilt University, 
199 Tenn. 389, 287 S.W.2d 32 (1956) (plaintiffs waived right of 
privacy by publishing material at issue in court pleadings before 
it was published in student paper). The right to be free from 
invasions of privacy was recognized but not discussed in Dunn v. 
Moto Photo, Inc., 828 S.W.2d 747, 755 (Tenn. App. 1991) 
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(plaintiff permitted friend to photograph her in a state of partial 
undress; film developer retained pictures and allowed them to be 
viewed by persons other than photographer and plaintiff). 


The Roberts Court held that defendant’s desk clerk did not 
violate plaintiff/hotel guest’s right to privacy by telephoning po- 
lice after becoming suspicious about plaintiff based on comments 
he made while checking into motel. 


The Court of Appeals discusses the four types of invasion of 
privacy in Harris v. Horton, 341 S.W.3d 264 (Tenn. Ct. App. 
2009), (overruled on other issues by Rogers v. Louisville Land 
Co., 367 S.W.3d 196 (Tenn. 2012).) 
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I. CIVIL CONSPIRACY 
T.P.I.—CIVIL 8.80 Civil Conspiracy 


If you have found that [the underlying predicate 
tort(s)] was/were committed by one or more of the defen- 
dants, then you are to consider whether [defendants] 
engaged in a civil conspiracy to commit [the underlying 
predicate tort(s)]. 


For you to find [defendants] engaged in a civil con- 
spiracy, [plaintiff] must prove by a preponderance of the 
evidence all of the following: 


1. A common design between two or more defendants, 
each having the intent and knowledge of the 
other’s intent; 


2. To accomplish by concerted action an unlawful 
purpose, or a lawful purpose by unlawful means; 


3. An overt act in furtherance of the conspiracy; and 
4. Resulting injury. 
USE NOTE 


This instruction should be given after the instruction on the 
elements of the underlying predicate tort(s). 


COMMENT 


See Trau-Med of Am, Inc. v. Allstate Ins. Co., 71 S.W.3d 
691 (Tenn. 2002); Kincaid v. SouthTrust Bank, 221 S.W.3d 32 
(Tenn. Ct. App. 2006). 


A claim for civil conspiracy requires an underlying predicate 


tort allegedly committed pursuant to a conspiracy. Watson’s v. 
McCormick, 247 S.W.3d 169 (Tenn. Ct. App. 2006). 


Upon a finding of conspiracy, each conspirator is liable for 
the damages resulting from the wrongful acts of all co- 


conspirators in carrying out the common scheme. Brown uv. 
Birman Managed Care, Inc., 42 S.W.3d 62 (Tenn. 2001). 


Conspiracy claims must be pled with some degree of 
specificity. Conclusory allegations unsupported by material facts 
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will not be sufficient to state such a claim. O’Dell v. O’Dell, 303 
S.W.3d 694 (Tenn. Ct. App. 2008). 


T.C.A. § 29-11-107 codifies existing case law for actions ac- 
cruing on or after July 1, 2013. 
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OWNERS AND OCCUPIERS OF LAND 
A. OWNERS AND OCCUPANTS 


T.P.I—CIVIL 9.01 
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Duty of Owners, Occupants or Lessors of 
Premises 


Premises—Unsafe Condition 
Trespassers 

Trespassing Children 

Plaintiff's Duty of Care 

Duty to Workers—Control 

Duty to Workers—Hazardous Situations 
Owner of Property Adjoining Sidewalk 


Adjoining Owner Creating Hazard on 
Sidewalk 


Pedestrian’s Rights and Duties on Sidewalks 


B. NUISANCE 


Nuisance—Definition 
Temporary Nuisance—Damages 


C. LEASED PREMISES 


T.P.I—CIVIL 9.20 


T.P.I—CIVIL 9.21 


T.P.I—CIVIL 9.22 


T.P.I—CIVIL 9.23 


Landlord’s Liability—Accident on Leased 
Premises 


Common Area or Area Under Landlord’s 
Control 


Rented Premises—Promise to Put or Keep 
Premises in Repair 


Landlord’s Liability to Invitee of Lessee— 
Property Leased for Public Purpose 
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A. OWNERS AND OCCUPANTS 


T.P.I.—CIVIL 9.01 Duty of Owners, 
Occupants or Lessors of 
Premises 


One who owns, occupies or leases property is under a 
duty to use ordinary care, which is the care that ordinar- 
ily careful persons would use to avoid injury to themselves 
or others under the same or similar circumstances. There 
is no duty to guarantee the safety of those entering upon 
the property. 


You should consider all the surrounding circum- 
stances in deciding if the defendant used such care. 


USE NOTE 


T.C.A. §§ 70-7-101 et seq., provides for a lower standard of 
care than that herein toward those who enter the land for certain 
recreational purposes. 


In cases involving acts of third persons the following charge 
may be used: 


A defendant has a duty to take reasonable steps to 
protect its customers only if the defendant knows, or has 
reason to know, that criminal acts of others against its 
customers on its premises are reasonably foreseeable. This 
duty is not absolute. A business owner is not an insurer of 
its customer’s safety. 


In determining whether the defendant was at fault you 
must balance the foreseeability and the gravity of the 
harm against the burden placed on the defendant to 
protect against the harm. Where there is a high degree of 
foreseeability of harm and the probable harm is great, the 
burden placed on the defendant will be substantial. Where 
there is a lesser degree of foreseeability or the potential 
harm is slight, the burden will be less. 


This charge is based on the holding in McClung v. Delta 
Square Ltd. Partnership, 937 53.W.2d 891 (Tenn. 1996) which 
overruled Cornpropst v. Sloan, 528 S.W.2d 188 (Tenn. 1975). 
See also Zang v. Leonard, 643 S.W.2d 657 (Tenn. App. 1982); 
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Royal v. Days Inns of America, Inc., 708 S.W.2d 411 (Tenn. 
App. 1985), and; Tedder v. Raskin, 728 S.W.2d 343 (Tenn. App. 
1987); and, Patterson-Khoury v. Wilson WD Hotel-Cherry, 
139 S.W.3d 281 (Tenn. Ct. App. 2008). 


COMMENT 


This instruction reflects the decision in Hudson v. Gaitan, 
675 S.W.2d 699 (Tenn. 1984), which abolishes the distinction be- 
tween invitees and licensees in determining premises liability. 
The Court’s emphasis upon foreseeability of presence and likeli- 
hood of harm is met by the second paragraph of the instruction 
and by instruction 9.06. 


The owner of a retail store or other premises is not responsible 
for an injury to a customer who is injured by a defect unless it is 
shown that the owner had actual or constructive notice of the ex- 
istence of the defect. Henson v. F. W. Woolworth’s Co., 537 
S.W.2d 923 (Tenn. App. 1974); Byrd v. State, 905 S.W.2d 195 
(Tenn. App. 1995). 


Owners and occupiers of land have an obligation to exercise 
ordinary care and diligence in maintaining their premises in a 
safe condition for invitees and are under an affirmative duty to 
protect invitees, including business visitors, not only against 
dangers of which they know, but also against those which with 
reasonable care they might discover. McCormick v. Waters, 594 
S.W.2d 385 (Tenn. 1980); Jones v. Zayre, Inc., 600 S.W.2d 730 
(Tenn. App. 1980). 


The duty owed by an operator of a public amusement place is 
one of ordinary care to protect patrons from defects in the 
premises or from other patrons or third persons. Corbitt v. 
Ringley-Crockett, Inc., 496 S.W.2d 914 (Tenn. App. 1973). Fail- 
ing to stop horseplay, boisterous conduct, or other acts of playful- 
ness is a breach of that duty provided the operator of the busi- 
ness has sufficient notice to act before the harm occurs. Ford v. 
Brandan, 51 Tenn. App. 338, 367 S.W.2d 481 (1962); Allen v. 
Baggett, 905 S.W.2d 190 (Tenn. App. 1995). 


Snow and ice: When dealing with the problem of natural ac- 
cumulations of ice and snow, the owner’s exercise of reasonable 
care would involve, among other things, the length of time the 
accumulation has been present; the amount of the accumulation; 
whether as a practical matter it could be removed; the cost of re- 
moval; and the foreseeability of injury to an invitee. Plaintiffs 
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equal knowledge of the condition of snow and ice does not neces- 
sarily bar recovery; the question is whether the plaintiff, in view 
of the apparent danger, exercised reasonable care for his own 
safety. Mumford v. Thomas, 603 S.W.2d 154 (Tenn. App. 1980); 


soa on vu. State of Tennessee, 206 S.W.3d 467 (Tenn. Ct. App. 
2006). 


The term “reasonable care” must be given meaning in rela- 
tion to the circumstances. It is to be estimated by the risk entailed 
through probable dangers attending the particular situation and 
is to be commensurate with the risk of injury. The risk involved 
is that which is foreseeable; a risk is foreseeable if a reasonable 
person could foresee the probability of its occurrence or if the 
person was on notice that the likelihood of danger to the party to 
whom is owed a duty is probable. Foreseeability is the test of 
negligence. Doe v. Linder Constr. Co., 845 S.W.2d 173 (Tenn. 
1992); Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994). 


The “open and obvious” rule stated in McCormick v. Waters, 
594 S.W.2d 385 (Tenn. 1980) and mentioned by dicta in Eaton 
has been overruled in Coln v. City of Savannah, 966 S.W.2d 34 
(Tenn. 1998). A danger that is open and obvious does not for that 
reason alone relieve a defendant of liability. If the foreseeability 
and gravity of harm posed by a defendant’s conduct, even if open 
and obvious, outweighed the burden on the defendant to engage 
in alternative conduct to avoid the harm, there is a duty to act 
with reasonable care and the circumstances of the case are 
analyzed under comparative fault. 


The duty imposed upon the premises owner or occupier does 
not include the responsibility to remove or warn against condi- 
tions from which no unreasonable risk was to be anticipated or 
from those which the occupier neither knew about nor could have 
discovered with reasonable care. Rice v. Sabir, 979 S.W.2d 305 
(Tenn. 1998). 


It cannot be concluded that criminal acts against a shopping 
center’s customers are reasonably foreseeable simply because 
young people hang out at a remote area of the parking lot and 
drink some beer. Shofner v. Red Food Stores, 970 S.W.2d 468 
(Tenn. App. 1997). 


Citing Restatement (Second) of Torts, §§ 411 and 427, Quimby 
v. Sulcer, 255 S.W.3d 51, (Tenn Ct. App. 2007), holds that a 
farm owner/landlord may be liable to a tenant’s adult daughter 
seriously injured by a limb being cut by the tenant at the request 
of the owner who was not supervising the work. 
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T.P.I.—CIVIL 9.02 Premises—Unsafe 
Condition 


To recover for an injury caused by an unsafe condi- 
tion of the property, the plaintiff must show that the 
defendant either created the unsafe condition or knew of 
it long enough to have corrected it [or given adequate 
warning of it] before plaintiff's injury, or that the unsafe 
condition existed long enough that the defendant, using 
ordinary care, should have discovered and corrected [or 
adequately warned of] the unsafe condition. An unsafe 
condition is a condition which creates an unreasonable 
risk of harm. 


USE NOTE 


This instruction should be used with T.P.I.—Civil 9.01 in an 
unsafe condition of the premises case. 


COMMENT 


Before the owner [operator] of a premises can be held liable 
in negligence in allowing a dangerous or defective condition to 
exist, the condition must have been created by the owner, opera- 
tor or an agent; or, if created by someone else, there must be 
actual or constructive notice on the part of the owner, etc. prior 
to the injury that the condition existed. Moon v. SCOA Indus., 
764 S.W.2d 550 (Tenn. App. 1988); Chambliss v. Shoney’s Inc., 
742 S.W.2d 271 (Tenn. App. 1987); Benson v. H. G. Hill Stores, 
699 S.W.2d 560 (Tenn. App. 1985); Jones v. Zayre, Inc., 600 
S.W.2d 730 (Tenn. App. 1980). In Benson it was said that it 
could be inferred by circumstantial evidence that the defendant’s 
employees could or should have seen the danger in time to remove 
it or alert others to the danger. 


If liability is to be predicated on constructive knowledge of 
the defendant, the proof must show the dangerous or defective 
condition existed for such a length of time that the defendant 
knew or in the exercise of ordinary care, should have known, of 
its existence. Worsham v. Pilot Oil Corp., 728 S.W.2d 19 (Tenn. 
App. 1987) and cases there cited. 


The notice requirement is met when plaintiff can prove that 
defendant’s method of operation created a hazardous situation 
foreseeably harmful to others. Martin v. Washmaster Auto 
Center, 946 S.W.2d 314 (Tenn. App. 1996). 
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Plaintiff may establish constructive notice of the presence of 
a dangerous condition by showing a pattern of conduct, a recur- 
ring incident, or a general or continuing condition indicating the 


dangerous condition’s existence. Blair v. West Town Mall, 130 
S.W.3d 761 (Tenn. 2004). 


When there is a complete absence of proof as to when and 
how the dangerous condition came about, it would be improper to 
permit the jury to speculate on these vital elements. Paradiso v. 
Kroger Co., 499 S.W.2d 78 (Tenn. App. 1973); Ogle v. 
Winn-Dixie Greenville, Inc., 919 S.W.2d 45 (Tenn. App. 1995). 
In order to establish constructive knowledge, the plaintiff must 
present proof as to the length of time that the dangerous condi- 
tion existed. Hardesty v. Service Merchandise Co. Inc., 953 
S.W.2d 678 (Tenn. App. 1997). 


In Illinois Central R. Co. v. Nichols, 173 Tenn. 602, 118 
S.W.2d 213 (1938), an often quoted statement was made that li- 
ability of an owner is grounded upon the owner’s superior knowl- 
edge of the perilous condition which caused the injuries. It is sug- 
gested that after McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 
1992) the differences in knowledge of plaintiff and defendant may 
be one of the things for the jury to consider in comparing fault. 


INSPECTION: The duty of care to patrons and invitees 
includes a duty to inspect the premises to discover dangerous 
conditions. Therefore, before a possessor permitted prospective 
buyers to enter an uncompleted house, it should have inspected 
to discover dangerous conditions and, if any, should have warned 


persons entering for the first time of such conditions. Smith v. 
Inman Realty Co., 846 S.W.2d 819 (Tenn. App. 1992). 


Owners of a residence owe a guest a duty to maintain the 
premises in a reasonably safe and suitable condition including 
the responsibility of either removing or warning against any 
latent dangerous condition on the premises of which the owner is 
aware or should have been aware through the exercise of reason- 
able diligence. Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994). 
_ The plaintiff must show that the injury was a reasonably foresee- 
able probability, not just a remote possibility; and that some ac- 
tion within the defendant’s power more probably than not would 
have prevented the injury. 


There appears to be nothing in McClung v. Delta Square 
Ltd. Partnership, 937 S.W.2d 891 (Tenn. 1996) to change this 
instruction except as to criminal acts of third persons. 


A risk of harm is unreasonable when the foreseeability and 
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gravity of potential harm outweigh the burden imposed on the 


defendant to protect against the harm. Grogan v. Uggla, 535 
S.W.3d 864, 883 (Tenn. 2017). 


With respect to whether the risk of harm is unreasonable, we 
have previously stated that “[a] risk is unreasonable and gives 
rise to a duty to act with due care if the foreseeable probability 
and gravity of harm posed by defendant’s conduct outweigh the 
burden upon defendant to engage in alternative conduct that 
would have prevented the harm.” McCall v. Wilder, 913 S.W.2d 
150, 153 (Tenn. 1995). We have also noted that the following fac- 
tors should be considered in deciding whether or not a risk is 
unreasonable: 


the foreseeable probability of the harm or injury occur- 
ring; the possible magnitude of the potential harm or 
injury; the importance or social value of the activity 
engaged in by defendant; the feasibility of alternative, 
safer conduct and the relative costs and burdens associ- 
ated with that conduct; the relative usefulness of the safer 
conduct; and the relative safety of alternative conduct. 


McCall, 913 S.W.2d at 153 (citing Restatement (Second) of Torts 
§§ 292, 293); see Biscan v. Brown, 160 S.W.3d 462 at 479-80 
(Tenn. 2005); Burroughs v. Magee, 118 8.W.3d 323, 329 (Tenn. 
2003); Downs ex rel. Downs v. Bush, 263 S.W.3d 812, 820 
(Tenn. 2008). 
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T.P.I.—CIVIL 9.03 Trespassers 


A trespasser is a person who enters onto the land of 
another without actual or implied permission. 


A trespasser is protected only against willful or reck- 
less conduct by the owner or occupant. If the owner or oc- 
cupant knows of the entry on the land, however, the owner 
or occupant must use reasonable care to warn the tres- 
passer of any known danger that is not obvious. 


USE NOTE 


Attention is called to the doctrine of “attractive nuisance” 
and “playground”, which may be relevant where children are 
involved. T.P.I.—Civil 9.04. It should also be noted that, by virtue 
of T.C.A. § 29-34-1083, any person injured while committing or at- 
tempting to commit a felony on the land of another is barred 
from recovery of actual or punitive damages resulting from 
injuries inflicted upon him, intentionally or not, by the owner or 
lawful occupier of the premises. 


COMMENT 


TRAP: A trap is defined as “any hidden, dangerous condition 
which a person who does not know the premises could not avoid 
by reasonable care and skill.” Toole v. Levitt, 492 S.W.2d 230 
(Tenn. App. 1972). A swimming pool is not a trap. Glover uv. 
Oakwood Terrace Associated IT, 816 S.W.2d 43 (Tenn. App. 
1991); 


DAMAGES: Punitive: Punitive damages may be awarded for 
a trespass which is wanton, oppressive, accompanied with outrage 
or other aggravating circumstances, done fraudulently or with 


gross negligence. Meighan v. U.S. Sprint Communications, 
Co., 924 S.W.2d 632 (Tenn. 1996). 


KASEMENT BY IMPLICATION: A party claiming an ease- 
ment by implication must show: (1) separation of title; (2) neces- 
sity that is reasonably necessary for the enjoyment of the 
dominant tenement; and (3) continued and obvious use so as to 
show that the easement was meant to be permanent. Fowler v. 
Wilbanks, 48 S.W.3d 738 (Tenn. App. 2000). 
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Legal Encyclopedias 
C.J.S., Negligence §§ 63(1), et seq. 
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T.P.1.—CIVIL 9.04 Trespassing Children 


When an owner [possessor] of property maintains an 
unusually dangerous condition and knows or has reason 
to know children are likely to trespass onto the property 
where the condition exists, the owner [possessor] must 
use reasonable care to eliminate the danger or to other- 
wise protect the children. In order for you to find a land- 
owner [possessor] negligent with regard to trespassing 
children, the plaintiff must prove by a preponderance of 
the evidence that: 


1. The landowner [possessor] maintained a danger- 

ous condition that was not a natural condition of 

_ the land and the landowner [possessor] knew or 

should have known it posed a risk of death or seri- 
ous bodily harm to trespassing children; 


2. The landowner [possessor] knew or should have 
known children were likely to trespass onto the 
property, either because they would be lured there 
by the dangerous condition itself or because chil- 
dren regularly used the property as a playground; 


3. Either the dangerous condition was not apparent, 
or children, because of their youth, would be 
unlikely to discover and comprehend the risk; 


4. Both the usefulness to the landowner [possessor] 
of maintaining the dangerous condition and the 
burden of eliminating the danger was significantly 
outweighed by the risk of harm to children who 
would foreseeably trespass onto the property; and 


5. The owner failed to use reasonable care to either 
eliminate the danger or otherwise to protect the 
children. 


COMMENT 


The charge is based upon Metropolitan Government of 
Nashville and Davidson County v. Counts, 541 S.W.2d 133 
(Tenn. 1976). The applicability of either doctrine is a question for 
the Court. The enticement or allurement requirement of both 
theories is essentially the same as the first element above. The 
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case adopts the Restatement (Second) of Torts, § 339. See McIntyre 
v. McIntyre, 558 S.W.2d 836 (Tenn. 1977); Williams v. Town of 
Morristown, 32 Tenn. App. 274, 222 S.W.2d 607 (1949); Gatlin- 
burg Construction Co. v. McKinney, 37 Tenn. App. 3438, 263 
S.W.2d 765 (1953); Bloodworth v. Stuart, 221 Tenn. 567, 428 
S.W.2d 786 (1968). 


These doctrines do not impose liability upon the defendant 
but they operate to relieve children from the application of the 
harsh standards relative to licensees and trespassers, applying to 
them the rules of negligence and the standard of reasonable care. 
Williams v. Town of Morristown supra; McCulley v. Chero- 
kee Amusement Co., 182 Tenn. 68, 184 S.W.2d 170 (1944); Pirtle 
v. Hart’s Bakery, Inc., 52 Tenn. App. 131, 372 S.W.2d 209 
(1963). 


ATTRACTIVE NUISANCE 


The instrumentality or condition causing injury must be what 
attracted the child onto the premises. Bloodworth v. Stuart, 
supra; Metropolitan Government of Nashville and Davidson 
County v. Counts, 541 S.W.2d 133 (Tenn. 1976); Gouger uv. 
Tennessee Valley ‘Authority, 188 Tenn. 96, 216 S.W.2d 739 
(1949). 


A pond or body of water is not an attractive nuisance in the 
absence of an unusual or hidden danger not incident to all bodies 
of water. Metropolitan Government of Nashville and David- 
son County v. Counts, supra; Bloodworth v. Stuart, supra; 
Vaughn v. City of Alcoa, 194 Tenn. 449, 251 S.W.2d 304 (1952). 
However, if it is maintained or located in a thickly settled portion 
of the city adjacent to a street or park where children have a 
right to be, then reasonable care must be exercised for the protec- 
tion of the children. Cooper v. Overton, 102 Tenn. 211, 52 S.W. 
183 (1899); Williams v. Town of Morristown, 32 Tenn. App. 
274, 222 S.W.2d 607 (1949); Doyle v. Chattanooga, 128 Tenn. 
433, 161 S.W. 997 (1913); DuPont Rayon Co. v. Roberson, 12 
Tenn. App. 261 (1930). 


PLAYGROUND DOCTRINE 


The playground doctrine in Tennessee seems to have had its 
origin in Garis v. Eberling, 18 Tenn. App. 1, 71 S.W.2d 215 
(1934), citing Cooley on Torts (4th ed.): “Where the owner permits 
his premises to be used by children as a playground, not intermit- 
tently or occasionally, but to such an extent as to cause the place 
to be generally known in the immediate vicinity as a place of rec- 
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reation, he must use ordinary care to keep the premises in a safe 
condition.” The case gave children on playgrounds invitee status. 


The rule was refined in Gatlinburg Construction Co. v. 
McKinney, 37 Tenn. App. 343, 263 S.W.2d 765 (1953) and Blood- 
worth v. Stuart, 221 Tenn. 567, 428 S.W.2d 786 (1968). 


In Glover v. Oakwood Terrace Associated II, 816 S.W.2d 
43 (Tenn. App. 1991), it was made clear that Tennessee has 
adopted Restatement (2d) of Torts Section 339 which notes: “As 
the age of the child increases, conditions become fewer for which 
there can be recovery under this rule, until at some intermediate 
point, probably beyond the age of sixteen, there are no longer any 
such conditions.” 
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T.P.1.—CIVIL 9.05 Plaintiff's Duty of Care 


The plaintiff has a duty to use reasonable care for 
plaintiffs own safety and to make responsible use of 
plaintiff's senses. The plaintiff has a duty to see or be 
aware of an unsafe condition that is obvious or should be 
discovered through the use of reasonable care. 


USE NOTE 


The rules of comparative fault and the rules concerning the 
age or capacity of the plaintiff apply in cases covered by this 
chapter. 


COMMENT 
See McCormick v. Waters, 594 S.W.2d 385 (Tenn. 1980). 


The doctrine of comparative fault is to be applied. Perez v. 
McConkey, 872 S.W.2d 897 (Tenn. 1994); Eaton v. McLain, 891 
S.W.2d 587 (Tenn. 1994). 
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T.P.I.—CIVIL 9.06 Duty to Workers—Control 


When an [owner] [or] [occupant] of property remains 
in control of the premises where work is being done, the 
[owner] [or] [occupant] has a duty to use ordinary care in 
managing the property to avoid exposing the employees of 
a contractor or subcontractor to an unreasonable risk of 
harm. 


When the contractor has complete control of the 
premises where the accident occurred and the [owner] 
[occupant] retains no control of that part of the property 
[except to the extent of determining if the work is being 
performed according to the contract], the [owner] [oc- 
cupant] owes no duty of care to the employees of the 
[contractor] [subcontractor]. 


USE NOTE 


The second paragraph cannot be used where the control of 
the instrumentality causing the harm had not been entrusted to 
the contractor. Nor can it be used where the owner maintains a 
highly dangerous agency or instrumentality upon the premises so 
as to create a non-delegable duty of care to others. In the latter 
case, use T.P.I.—Civil 9.07. 


COMMENT 


A repair contract itself is sufficient to put a contractor on no- 
tice of a defect in the premises, and it is the contractor’s 
responsibility to determine the extent of the defect. Thus an 
owner contracting for repairs was under no duty to provide a rea- 
sonably safe workplace to the contractor as to the site for repairs. 
Blair v. Campbell, 924 S.W.2d 75 (Tenn. 1996). Also in Blair, 
implied assumption of risk focuses not on the plaintiffs conduct 
in assuming a risk, but on the defendant’s general duty of care 
and is but another way of stating that a plaintiff has failed to es- 
tablish a prima facie case by failing to establish that a duty exists. 
See also Perez v. McConkey, 872 S.W.2d 897 (Tenn. 1994). An 
owner is not liable for injuries that resulted from a danger that is 
obvious or reasonably apparent or known to the invitee. Dempster 
Bros., Inc. v. Duncan, 61 Tenn. App. 88, 452 S.W.2d 902 (1969); 
Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994). 


See Shell Oil Co. v. Blanks, 46 Tenn. App. 539, 330 S.W.2d 
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569 (1959), as to defects beyond the contract which plaintiff could 
not discover. This holding was distinguished by Bennett v. 
_Trevecca Nazarene University, 216 S.W.3d 293 (Tenn. 2007), 
where the property owner provides specific information germane 
to the repair. 


The person in control is responsible. Ruth v. Ruth, 213 Tenn. 
82, 372 S.W.2d 285 (1963); Hutchison v. Teeter, 687 S.W.2d 286 
(Tenn. 1985). 


This instruction was cited with approval in Johnson uv. 
Empe, Inc., 837 8.W.2d 62 (Tenn. App. 1992), adding there is no 
authority “which places a burden on the landowner to discover 
and warn a contractor’s employee of conditions created by the in- 
dependent contractor during the course of the work on the 
project.” 
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T.P.1.—CIVIL 9.07 Duty to Workers— 
Hazardous Situations 


An [owner] [occupant] of property who [conducts] 
[maintains] an inherently dangerous [activity] [substance] 
[instrumentality] upon the property does not guarantee 
the safety of others, but is required to use due care ap- 
propriate to the hazards arising from the dangerous [activ- 
ity| [substance] [instrumentality]. [This duty of due care 
cannot be avoided by delegating the duty to a contractor 
or subcontractor. |] 


USE NOTE 


This paragraph may be used in place of the second paragraph 
of T.P.I.—Civil 9.06 in a proper case involving the duty of an 
owner. 


COMMENT 


This is not a rule of absolute liability regardless of care as in 
Rylands v. Fletcher, 3 L.R. E. & I. App. 330 (H.L. 1868), but is 
one requiring ordinary care even though ordinary care may be 
actually a high degree of care requiring preventative steps to be 
taken. International Harvester Co. v. Sartain, 32 Tenn. App. 
425, 222 S.W.2d 854 (1948); Hutchison v. Teeter, 687 S.W.2d 
286 (Tenn. 1985). 
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T.P.1.—CIVIL 9.08 Owner of Property 
Adjoining Sidewalk 


Normally the owner of property adjoining a public 
sidewalk does not have a duty to keep the sidewalk in a 
safe condition. If, however, the owner has changed the 
sidewalk to benefit the owner’s property, then the owner 
has a duty to use ordinary care in making the change and 
to keep the changed portion of the sidewalk in a reason- 
ably safe condition. 


[This duty exists even if a former owner made the 
change, or if the local government changed the sidewalk 
at the request of the property owner.] A failure to meet 
this duty is negligence. 


[A condition is not unsafe if the risk created by the 
condition was so insignificant in view of the surrounding 
circumstances that it did not create a substantial risk of 
injury when the sidewalk was used with due care in a man- 
ner that was reasonably foreseeable. | 


COMMENT 


See Blackburn v. Dillon, 189 Tenn. 240, 225 S.W.2d 46 
(1949). 
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T.P.I.—CIVIL 9.09 Adjoining Owner 
Creating Hazard on 
Sidewalk 


When the activities of a business are conducted in a 
way that creates a hazard on an adjoining sidewalk and 
the operator of the business knows or has reason to know 
of that hazard, the operator is under a duty to use reason- 
able care to remove the hazard within a reasonable time 
and to give warning of its existence prior to removal. Fail- 
ure to do so is negligence. 


[An operator of a business has reason to know of a 
hazard when it has existed for so long a time that by using 
reasonable care in inspecting the area the operator could 
have discovered the hazard in time to warn others or to 
correct it.] 


COMMENT 


When no statute requires responsibility, and abutting owners 
or occupants have not created hazards, then there is no duty on 
their part to maintain or repair the contiguous sidewalks and 
thus they are not liable to passersby injured because of the condi- 
tion of the sidewalks. Blackburn v. Dillon, 189 Tenn. 240, 225 
S.W.2d 46 (1949). The statute requiring abutting owners to 
maintain the sidewalks does not create liability but only provides 
a means to enable the municipality to discharge its responsibility. 
Harbin v. Smith, 168 Tenn. 112, 76 S.W.2d 107 (1934). 
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T.P.I.—CIVIL 9.10 Pedestrian’s Rights and 
Duties on Sidewalks 


A pedestrian using ordinary care and making normal 
use of a public sidewalk can assume that it is in a reason- 
ably safe condition, unless the pedestrian knows or rea- 
sonably should know that it is not. To use ordinary care, a 
pedestrian does not have to look continuously at the 
sidewalk or be on a continuous lookout for danger. A pe- 
destrian is required, however, to use ordinary care for the 
pedestrian’s safety, including the reasonable use of 
eyesight and other senses. 
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B. NUISANCE 
T.P.L—CIVIL 9.13 Nuisance—Definition 


A nuisance is the maintenance of a wrongful condition 
of one’s own property [or property that one has a right to 
use] over an unreasonable length of time. A nuisance is 
not an act or failure to act or the result of a negligent or 
reckless act. 


A nuisance is an unreasonable or unlawful use of prop- 
erty that results in material or substantial annoyance, in- 
convenience, discomfort, harm or injury to the plaintiff, to 
plaintiff's personal comfort or to the plaintiffs free use, 
possession or occupation of the plaintiff's own property. 


It is not a defense to a nuisance that the defendant 
used great care or caution to prevent harm. 


USE NOTE 


Ordinarily a nuisance action involves a plaintiff outside of 
defendant’s premises. Where the injury occurs on defendant’s 
premises, T.P.I.—Civil 9.01 should be used. Nuisance requires no 
actual physical invasion of plaintiffs property as in trespass. A 
pattern instruction on nuisance cannot hope to cover all the pos- 
sible variations of fact and is offered as a guide for most cases. 
Under some circumstances a single act may be a nuisance. 


COMMENT 


The instruction is based generally upon Anthony v. 
Construction Products, Inc., 677 S.W.2d 4 (Tenn. App. 1984), 
and cases cited therein. 


A nuisance is anything which annoys or disturbs the free use 
of one’s property or which renders its ordinary use or physical oc- 
cupation uncomfortable. Oakley v. Simmons, 799 S.W.2d 669 
(Tenn. App. 1990). Also a nuisance extends to everything that 
endangers health or life, offends the senses, or obstructs the rea- 
sonable and comfortable use of property. Oakley, supra; Ardis 
Mobile Home Park v. State, 910 S.W.2d 863 (Tenn. App. 1995). 


See Wayne County v. Tennessee Solid Waste Disposal 
Control Bd., 756 S.W.2d 274 (Tenn. App. 1988), as to the differ- 
ence between public and private nuisance and public nuisance 
giving rise to private action. 


338 


Ch. 9 OWNERS AND OCCUPIERS OF LAND 9.13 


_ One who maintains a nuisance is liable for injuries and dam- 
ages proximately resulting therefrom, and the fact that due care 
was exercised and due precautions taken to prevent the annoy- 
ance, disturbance, or discomfort complained of will not relieve 
him of liability. Anthony, supra. 


A wrongful interference with the natural drainage of surface 
water causing injury to an adjoining landowner is an actionable 
nuisance. Zollinger v. Carter, 837 S.W.2d 613 (Tenn. App. 1992). 
The act of changing the natural flow of water onto plaintiffs 
property constitutes a nuisance for which a monetary claim may 
be maintained [before the State Board of Claims]. Ardis Mobile 
Home Park v. State, 910 S.W.2d 863 (Tenn. App. 1995). 


While a nuisance extends to every use of property that 
endangers life or health, gives offense to the senses, violates the 
laws of decency or obstructs the reasonable and comfortable use 
of another’s property, it is not measured by its effect on an unusu- 
ally sensitive person. The standard for determining whether a 
particular use of property is a nuisance is its effect upon persons 
of ordinary health and sensibilities and not upon those who are 
unusually sensitive or peculiarly susceptible to the thing 
complained of. A person may recover damages for nuisance only 
if it has caused that person significant harm that would be suf- 
fered by an ordinary person in the community or would cause 
damage to a person’s property that is in ordinary condition and 
used for an ordinary purpose. If such ordinary persons would not 
be substantially annoyed or disturbed then the harm is not sig- 
nificant even though it may seem unendurable to the plaintiff. 
Jenkins v. CSX Transp., Inc., 906 S.W.2d 460 (Tenn. App. 
1995). 


An expanded definition of a nuisance can be found in Aldridge 
v. Morgan, 912 S.W.2d 151 (Tenn. App. 1995). 


In cases of temporary nuisance, the normal measure of dam- 
ages is the decrease in the rental value of the property while the 
nuisance exists. The owner’s continued residence on the property 
does not bar the owner from the use of this measure. A party 
that has been subjected to a nuisance may be entitled to several 
types of damages. These damages may include the cost of restor- 
ing the plaintiffs property to its condition prior to the creation of 
the nuisance, personal damages such as inconvenience and emo- 
tional distress, and injury to the use and enjoyment of property. 
Such damages are not mutually exclusive. Pryor v. Willoughby, 
36 S.W.3d 829 (Tenn. App. 2000). 
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Research References 


West’s Key Number Digest 
Nuisance ¢>1 


Legal Encyclopedias 
C.J.S., Nuisances §§ 1 et seq. 
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T.P.1.—CIVIL 9.14 Temporary Nuisance— 
Damages 


A temporary nuisance is one that can be corrected by 
money, labor or both. The general measure of damages for 
a temporary nuisance is the decrease in rental value of 
the plaintiff's property while the nuisance exists. Special 
damages, apart from property damage, may be recovered 
for loss of profit, personal profit, personal discomfort, in- 
convenience, personal injury and emotional distress. 


USE NOTE 


It is possible that the plaintiff can show special damages not 
included in diminution of rental value but he should not be 
compensated twice for the same loss. 


COMMENT 


Based upon Anthony v. Construction Products, Inc., 677 
S.W.2d 4 (Tenn. App. 1984). 


An annoyance or disturbance to the free use of one’s property 
caused by water runoff which can be corrected by labor and 
money is a temporary nuisance. Hayes v. City of Maryville, 747 
S.W.2d 346 (Tenn. App. 1987). The act of changing the natural 
flow of water onto plaintiffs property constitutes a nuisance for 
which a monetary claim may be maintained [before the State 
Board of Claims]. Ardis Mobile Home Park v. State, 910 
S.W.2d 863 (Tenn. App. 1995); Pryor v. Willoughby, 36 S.W.3d 
829 (Tenn. App. 2000). 


Research References 


West’s Key Number Digest 
Nuisance ¢=1, 50(1) 


Legal Encyclopedias 
C.J.S., Nuisances §§ 1, 170 
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C. LEASED PREMISES 


bal 224 fp —CIVIL 9.20 Landlord’s Liability— 
Accident on Leased 
Premises 


An owner who knows, or in the use of reasonable care 
should have known, of an unsafe condition existing when 
the tenant took possession has a duty to inform the tenant 
of the unsafe condition if it was unknown to the tenant, 
was not apparent and would not have been discovered by 
reasonable inspection of the property. An owner who fails 
to inform the tenant of the unsafe condition is responsible 
for damages resulting from the unsafe condition to a 
person lawfully on the premises. An unsafe condition is a 
condition which creates an unreasonable risk of harm. 


COMMENT 


See Maxwell v. Davco Corp., 776 S.W.2d 528 (Tenn. App. 
1989); Lethcoe v. Holden, 31 8.W.3d 254 (Tenn. App. 2000). 


CRIMINAL ACTS: In an action based upon criminal acts of 
others, plaintiff must prove that the landlord was on notice of an 
unreasonable risk or likelihood of danger to his tenants or their 
invitees caused by a condition within his control, that the injury 
was a reasonably foreseeable probability, not just a remote pos- 
sibility, and that some action within the landlord’s power more 
probably than not would have prevented the injury. If the injury 
was not reasonably foreseeable, then the criminal act of the third 
party would be a superseding, intervening cause of the harm, 
relieving the landlord of liability. Tedder v. Raskin, 728 S.W.2d 
343, (Tenn. App. 1987); Doe v. Linder Constr. Co., 845 S.W.2d 
173 (Tenn. 1992); Speaker v. Cates Co., 879 S.W.2d 811 (Tenn. 
1994); McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 
891 (Tenn. 1996). 


The Tennessee Supreme Court has held that public housing 
authorities have a similar duty. Giggers v. Memphis Housing 
Authority, 277 S.W.3d 359, 371 (Tenn. 2009). 


Research References 


West’s Key Number Digest 
Landlord and Tenant ©-164(6), 167(8) 


Legal Encyclopedias 
C.J.S., Landlord and Tenant §§ 417 et seq., 434 et seq. 
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T.P.1.—CIVIL 9.21 Common Area or Area 
Under Landlord’s Control 


The [owner] [landlord] is under a continuing duty to 
use reasonable care to keep in good repair and safe condi- 
tion the common area(s) available to those lawfully on the 
premises. [An owner] [A landlord] has the duty to correct 
an unsafe condition within a reasonable period of time 
once the [owner] [landlord] has actual or constructive no- 
tice of the condition. An unsafe condition is a condition 
which creates an unreasonable risk of harm. 


[An owner] [A landlord] who fails to meet this duty is 
responsible for damages legally caused by an unsafe condi- 
tion in a common area under the [owner’s] [landlord’s] 
control. 


COMMENT 


The question of control of the premises may depend upon 
whether the landlord reserved to himself the right in his inde- 
pendent discretion to enter that portion of the premises at any 
time and make repairs on his own responsibility or whether other 
tenants had a right to use the portion without any having an in- 
dividual responsibility for the portion. 


Social guests of a tenant in an apartment building are classed 
as invitees while using common walkways and common facilities 
of the building. Toole v. Levitt, 492 5.W.2d 230 (Tenn. App. 
1972). If the guest of the tenant goes outside of the area of the 
invitation, he loses his status of invitee and becomes a trespasser 
or licensee. Id. 


To impose liability on a landlord for injuries resulting from 
third party crimes on the premises, the tenant must prove that 
the landlord’s failure to act was the proximate cause of his injury, 
and to meet the burden, the tenant must show that the injury 
was a reasonably foreseeable probability, and not a remote 
possibility. Further, the tenant must show that some action 
within the landlord’s power more probably than not would have 
prevented the injury. If the injury was not reasonably foresee- 
able, then the criminal act of the third party would be a super- 
seding, intervening cause of harm, relieving the landlord of 
liability. See Cornpropst v. Sloan, 528 S.W.2d 188 (Tenn. 1975). 
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However, it has been held that notice of a parking problem as- 
sociated with plaintiff's neighbor and the uncorroborated 
suspicion of another tenant that neighbors were dealing in drugs 
was insufficient as a matter of law to give notice of a dangerous 
condition to the landlord, so as to trigger the duty of the landlord 
to act, and thus, the landlord was not liable for injuries suffered 
by the plaintiff when a bullet, fired from a neighbor’s apartment, 
came through the wall and penetrated his skull as he slept. Tedder 
v. Raskin, 728 S.W.2d 343 (Tenn. App. 1987). 


To establish liability, there must be proof of acts.or events so 
closely connected in time with the injury to plaintiff as to pose an 
imminent probability of harm to the plaintiff. Lewter v. 
O’Connor Management, Inc., 886 S.W.2d 253 (Tenn. App. 
1994). 


An open and obvious danger that causes an injury to a 
plaintiff does not automatically result in a finding of no liability. 
A risk is unreasonable and gives rise to a duty if the foresee- 
ability and gravity of harm posed by a defendant’s conduct 
outweighs the burden upon the defendant to engage in conduct 
that would have prevented the harm. Coln v. City of Savan- 
nah, 966 S.W.2d 34 (Tenn. 1998). 


When liability is premised on constructive notice, plaintiff 
must prove that the dangerous condition existed long enough | 
that defendants would have discovered and corrected it had they 
used due care. The existence of a dangerous condition alone will 
not give rise to a duty to protect others from danger unless it is 
shown to be of such a character or of such duration that the jury 
may reasonably conclude that due care would have discovered it. 
Basily v. Rain, Inc., 29 S.W.3d 879 (Tenn. App. 2000). 


Research References 


West’s Key Number Digest 
Landlord and Tenant ¢-164(6), 164(7) 


Legal Encyclopedias 
C.J.S., Landlord and Tenant §§ 417 et seq. 
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T.P.1.—CIVIL 9.22 Rented Premises— 
Promise to Put or Keep 
Premises in Repair 


A landlord who has promised at or before the time of 
renting to put [keep] the premises in repair has a duty to 
use reasonable care to make an inspection for latent or 
obscure defects [before transferring possession] [while the 
tenant has possession]. A landlord has a duty to correct a 
defect discovered by the landlord’s inspection or to warn 
the tenant of a defect if the defect was unknown and would 
not be discovered by the tenant making a reasonable 
inspection. 


USE NOTE 


This instruction has use only when there is an alleged or 
established promise to put or keep the premises in repair. 


Research References 


West’s Key Number Digest 
Landlord and Tenant <-164(1), 164(2) 


Legal Encyclopedias 
C.J.S., Landlord and Tenant §§ 417 et seq. 
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T.P.I.—CIVIL 9.23 Landlord’s Liability to 
Invitee of Lessee— 
Property Leased for 
Public Purpose 


An owner who leases property to be used for a public 
or a semi-public purpose is subject to the same liability as 
the tenant if at the time the property was leased: 


(1) A condition existed on the property that made its 
intended use dangerous to other people or to their 
property; and 


(2) The owner knew of the condition or by using rea- 
sonable care should have known of it. 


COMMENT 


This rule has been applied to boarding houses, Stenberg v. 
Wilcox, 96 Tenn. 163, 33 S.W. 917 (1896), and apartment houses, 
Armstrong v. Bowman, 21 Tenn. App. 673, 115 S.W.2d 229 
(1937). As to a continuing duty on the part of a lessor of an 
amusement park, see Gentry v. Taylor, 182 Tenn. 223, 185 
§.W.2d 521 (1945). 


This rule has also been applied when the dangerous condition 
originates after possession where the landlord has agreed to keep 
the premises in repair but, after notice, neglects to repair or 
inspect. Ghormley v. Carl B. Cook, Inc., 756 S.W.2d 264 (Tenn. 
App. 1988). 


Research References 


West’s Key Number Digest 
Landlord and Tenant ¢-164(6), 165, 167(8) 


Legal Encyclopedias 
C.J.S., Landlord and Tenant §§ 417 to 418, 421, 434 
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A. STRICT LIABILITY 
T.P.I.—CIVIL 10.01 Strict Liability 


One who manufactures or sells a defective or unrea- 
sonably dangerous product is responsible to the ultimate 
consumer of the product for physical harm caused to the 
consumer or the consumer’s property if: 


(1) The [manufacturer] [seller] is engaged in the 
business of [manufacturing] [selling] such a product; 
and | 


(2) It is expected to and does reach the user or 
consumer without substantial change in the condition 
in which it was [manufactured] [sold]. 


A product is (defective) if it is unsafe for normal or 
reasonably anticipated handling and use. A product is 
(unreasonably dangerous) if it is more dangerous than 
would be reasonably expected by the ordinary consumer 
or would not be offered for sale by a reasonably careful 
manufacturer or seller who knew of its dangerous 
condition. An (ordinary consumer) is a consumer who 
purchases or uses the product with the ordinary knowl- 
edge common to the community as to its characteristics. A 
(manufacturer) is a person or company that designs, 
fabricates, produces, compounds, processes or assembles 
any product or its component parts. The word (seller) 
includes a retailer, wholesaler, or distributor. A seller is 
any individual or organization in the business of selling a 
product, either for resale or for use or consumption. [A 
lessor or bailor engaged in the business of leasing or bail- 
ment of a product is a seller.] 


The [seller][manufacturer] of a product is not respon- 
sible for any injury to person or property caused by the 
product unless the product is determined to be in a defec- 
tive condition or is unreasonably dangerous at the time it 
left the [seller’s] [manufacturer’s] control. In making this 
determination, you must apply the state of scientific and 
technological knowledge available to the [seller] [manufac- 
turer] at the time the product was placed on the market, 
rather than at the time of the injury. Consider also the 
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customary designs, methods, standards and techniques of 
manufacturing, inspecting and testing by other manufac- 
turers [sellers] of similar products. 


USE NOTE 


For actions accruing on or after July 1, 2013, T.C.A. § 29-11- 
107 may impact the law in this area. 


COMMENT 


This instruction is based upon the Restatement (Second) of 
Torts, § 402A, as modified by the Tennessee Products Liability 
Act of 1978, Tenn. Code Ann. §§ 29-28-10 through 29-28-108. The 
statute states Tennessee’s position allowing liability for a product 
that is either unreasonably dangerous or defective, rather than 
requiring that the product meet both tests. Smith v. Detroit 
Marine Engineering Corp., 712 S.W.2d 472 (Tenn. App. 1985); 
Massey Seating v. 200 Easley Bridge, 10 TAM 48-14 (Tenn. 
App. M.S., Sept. 25, 1985). 


Tenn. Code Ann. § 29-28-104 creates a presumption that a 
product is not unreasonably dangerous when the manufacturer 
or seller complies with governmental standards, but the presump- 
tion is rebuttable. 


Tenn. Code Ann. § 29-28-106 codifies the sealed container 
doctrine of Walker v. Decora, Inc., 225 Tenn. 504, 471 S.W.2d 
778 (1971), but permits an action against the seller of a sealed 
container if the manufacturer cannot be sued in this state. 


A manufacturer is not an insurer of the product it designs, 
and it is not required that the design adopted be perfect, or render 
the product accident-proof, or incapable of causing injury, nor is 
it necessary to incorporate the ultimate safety features in the 
product. Hence, a departure from the required standard of care is 
not demonstrated where it is simply shown that there was a bet- 
ter, safer, or different design which would have averted the 
injury. Kerley v. Stanley Works, 553 5.W.2d 80 (Tenn. App. 
1977). 


Under Section 402A, damages are limited to physical harm to 
person or property. Economic loss is not included. See Manuel & 
Richards, Economic Loss in Strict Liability — Beyond the Realm 
of 402A, 16 Mem.St.U.L.Rev. 315 (1986). 


The Tennessee Supreme Court stated that they were joining 
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the majority of states and were consistent with the Restatement 
(Third) of Torts: Products Liability (1998), Section 21, which 
specifically excludes harm to “the defective product itself” from 
the definition of “harm to persons or property” for which eco- 
nomic loss is recoverable. Lincoln General Ins. Co. v. Detroit 
Diesel Corp., et al., 293 S.W.3d 487 (Tenn. 2009). 


Comparative fault principles apply in products liability ac- 
tions based on strict liability in tort and a plaintiffs ability to re- 
cover damages in such a case should not be unaffected by the 
extent to which his injuries result from his own fault. Therefore a 
plaintiff can recover as long as his fault is less than fifty percent. 
These principles also apply in enhanced injury cases in which the 
defective product does not cause or contribute to the underlying 
accident. In this latter case, the respective fault of the manufac- 
turer and of the consumer should be compared with respect to all 
damages and injuries for which the fault of each is a cause in fact 
and a proximate cause. Whitehead v. Toyota Motor Corp., 897 
S.W.2d 684 (Tenn. 1995). 


Joint and several liability against parties in the chain of dis- 
tribution of a product is essential to the theory of strict products 
liability and these parties must be treated as a single unit for the 


purpose of determining and allocating fault. Owens v. Truck- 
stops of America, 915 S.W.2d 420 (Tenn. 1996). 


Consumer Expectation Test: Before a product is deemed 
unreasonably dangerous it must be dangerous to an extent be- 
yond that which would be contemplated by the ordinary consumer 
who purchases it, with the ordinary knowledge common to the 
community as to its characteristics. Under this test, a product is 
not unreasonably dangerous if the ordinary consumer would ap- 
_ preciate the condition of the product and the risk of injury. 
Prudent Manufacturer Test: This test imputes knowledge of the 
condition of the product to the manufacturer and is whether, 
given that knowledge, a prudent manufacturer would market the 
product requiring proof about the reasonableness of the manufac- 
turer’s or seller’s decision to market the product. Here the court 
balances the usefulness of the product against the magnitude of 
risk or danger likely to be caused by the product. Factors to be 
considered and weighed include the usefulness and desirability of 
the product, the safety aspects of the product, the availability of 
a substitute product which would meet the same need, the 
manufacturer’s ability to eliminate the unsafe character, the 
user’s ability to avoid danger, the user’s awareness of the danger, 
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and the feasibility of spreading the loss. Ray by Holman v. BIC 
Corp., 925 S.W.2d 527 (Tenn. 1996); discussed further in 
Rutherford v. Polar Tank Trailer, Inc., 978 S.W.2d 102 (Tenn. 
App. 1998). 


In Tenn. Code Ann. § 29-28-102(8), the word (ordinary) modi- 
fies the consumer, not the product, and applies to the customary 
or usual consumer of the product. Plaintiff is required to estab- 
lish what an ordinary consumer purchasing the particular prod- 
uct would expect. Hughes v. Lumbermens Mut. Cas. Co., Inc., 
2 S.W.3d 218 (Tenn. App. 1999). 


The consumer expectation test may be used in all products 
cases in which a party intends to establish that a product is 
unreasonably dangerous. The consumer expectation test and the 
prudent manufacturer test are not mutually exclusive, and 
therefore either or both tests are applicable in cases in which a 


product is alleged to be unreasonably dangerous. Tenn. Code 
Ann. § 29-28-102(8); Jackson v. General Motors Corp., 60 
S.W.3d 800 (Tenn. 2001). 


An affirmative defense should not be charged if it is not pled. 
Whaley v. Rheem Mfg. Co., 900 S.W.2d 296, 304, (Tenn. App. 
1995). 


Research References 


West’s Key Number Digest 
Products Liability 5 


Legal Encyclopedias 
C.J.S., Products Liability §§ 7, 8 


Law Reviews and Other Periodicals 


Bayard, “Should Strict Products Liability Apply to the Sale of Electricity?” 55 
Tenn.L.Rev. 317 (1988) 
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T.P.L.—CIVIL 10.02 Strict Liability— 
Adequacy of Warning 


Where proper instructions for use and an adequate 
warning of hazards are given, the seller may reasonably 
assume that they will be read and followed. Thus, a prod- 
uct is not in a defective condition, nor is it unreasonably 
dangerous, if: 


1. The manufacturer or seller has given proper 
instructions for the use of a product and an ade- 
quate warning of the dangers associated with the 
use or misuse of the product; and 


2. The product is safe for use if the instructions and 
warning are read and followed. 


Adequate and proper instructions establish proce- 
dures for efficient use and for avoiding danger. An ade- 
quate warning is one calculated to call to the attention of 
a reasonably careful person the nature and extent of the 
danger involved in using or misusing the product. 


In preparing instructions and warnings, manufactur- 
ers and sellers must take into account, among other things, 
the intended or reasonably expected users or consumers 
of the product. Where a danger or hazard is apparent to 
the ordinary user, a product is not unreasonably danger- 
ous or defective even if no warning is given. 


COMMENT 


An “adequate” warning of non-obvious dangers relieves a 
manufacturer or seller of liability, but adequacy of warning is 
usually for the jury. Evridge v. American Honda Motor Co., 
685 S.W.2d 632 (Tenn. 1985). 


T.C.A. § 29-28-105(d) provides that a product is not “unrea- 
sonably dangerous” because of failure to adequately warn of a 
danger or hazard that is apparent to the ordinary user. It is 
submitted that the defenses, although not spelled out in the stat- 
ute, must, as a matter of common sense and equity, be available 
to a defendant whose product is claimed to be “defective”. 


LEARNED INTERMEDIARY DOCTRINE 
In order to recover for failure to warn under the learned 
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intermediary doctrine, a plaintiff must show; (1) that the 
defendant failed to warn the physician of a risk associated with 
the use of the product not otherwise known to the physician; and 
(2) that the failure to warn the physician was both a cause in fact 
and proximate cause of the plaintiffs injury. Harden v. Danek 
Medical, Inc., 985 S.W.2d 449 (Tenn. App. 1998). 


Research References 


West’s Key Number Digest 
Products Liability 14 


Legal Encyclopedias 
C.J.S., Products Liability §§ 25 to 29 
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T.P.I.—CIVIL 10.03 Subsequent Alteration, 
Improper Maintenance 
and Abnormal Use 


The [seller] [manufacturer] of a product that is not 
defective or unreasonably dangerous at the time it leaves 
the [seller’s] [manufacturer’s] control, is not at fault if the 
product becomes defective or unreasonably dangerous by 
subsequent unforeseeable alteration, improper mainte- 
nance or abnormal use. 


COMMENT 


T.C.A. § 29-28-108 provides that if a product is not unreason- 
ably dangerous at the time it leaves the control of the manufac- 
turer or seller but was made unreasonably dangerous by 
subsequent unforeseeable alteration, change, improper mainte- 
nance or abnormal use, the manufacturer or seller is not liable. 


In Whitehead v. The Dycho Co., 775 S.W.2d 593 (Tenn. 
1989), the court stated that the proximate cause of the plaintiffs 
injury was the independent intervening act of the employer in 
placing the product, which was delivered in containers with warn- 
ings, into smaller containers with no label or warnings of the 
dangerous nature of the product. 


In a products liability suit for personal injuries based upon 
negligence and strict liability the defendant may introduce rele- 
vant evidence that the plaintiffs employer’s alteration, change, 
improper maintenance, or abnormal use of the defendant’s prod- 
uct was a cause in fact of the plaintiffs injuries, and the jury 
should be instructed that it may consider the actions of the 
employer only in assessing whether the plaintiff has met his 
burden of establishing the elements necessary to recover against 
the defendants. The jury may not assess fault against the 
employer. Snyder v. LTG Lufttechnische GmbH, 955 S.W.2d 
252 (Tenn. 1997). 


Research References 


West’s Key Number Digest 
Products Liability €-27 


Legal Encyclopedias 
C.J.S., Products Liability §§ 45 to 47 
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B. NEGLIGENCE LIABILITY 


T.P.1.—CIVIL 10.10 Manufacturer’s Duty of 
Care 


The manufacturer of a product has a duty to use rea- 
sonable care in designing, manufacturing, testing and 
inspecting the product [and in the selection, testing and 
inspection of any component parts made by another] so 
that the product may be safely used in the manner and for 
the purpose for which it was made. The failure to fulfill 
that duty is negligence. 


[When a product manufactured by another is marketed 
by a seller as its own, the seller has the same duty of care 
as a manufacturer. | 


Research References 


West’s Key Number Digest 
Products Liability <=11, 13 


Legal Encyclopedias 
C.J.S., Products Liability §§ 19 to 24 
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T.P.L—CIVIL 10.11 Seller’s Duty to Inspect 


Ordinarily, one who sells a product made by another 
does not have a duty to inspect or test the product for pos- 
sible defects. If, however, a seller has reason to know that 
a product is likely to be unreasonably dangerous or defec- 
tive, the seller has a duty to use reasonable care to inspect 
and test the product before selling it. A failure to fulfill 
this duty is negligence. ) 


COMMENT 


If the seller sells the product as his own manufacture, the 
rule does not apply. This charge is in line with Walker uv. 
Decora, Inc., 225 Tenn. 504, 471 S.W.2d 778 (1971), as to sealed 
containers but care should be taken as to whether strict liability 
would apply. 


Research References 


Additional References 
6 A.L.R.3d 12 


West’s Key Number Digest 
Products Liability 13 


Legal Encyclopedias 
C.J.S., Products Liability §§ 23, 24 


Model Codes and Restatements 
Restatement (Second) of Torts § 402 
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T.P.I1.—CIVIL 10.12 Supplier’s Duty to Warn 


A supplier who knows or reasonably should know that 
a product is likely to be dangerous for its intended use or 
foreseeable misuse has a duty to use reasonable care to 
warn of the product’s danger or to reveal its unsafe 
condition. Warnings should be given to those persons 
whom the supplier should reasonably expect to use or to 
handle the product or be endangered by its use or han- 
dling, if the supplier reasonably should believe those 
persons would not realize the danger without the 
warnings. The failure to fulfill this duty is negligence. 


[A “supplier” includes one who gives possession of a 
product for another’s use or repair and one who permits 
another to use a product while it is still in the supplier’s 
possession or control. Thus a “supplier” includes, but is 
not limited to, sellers, lessors, donors, lenders, and bailors, 
including mechanics. ] 


COMMENT 


The duty to warn extends to a danger that is inherent even 
in a properly made product. An adequate warning is one 
calculated to bring home to a reasonably prudent user of the 
product the nature and the extent of the danger involved in using 
the product. Trimble v. Irwin, 59 Tenn. App. 465, 441 S.W.2d 
818 (1968). 


See also Whitehead v. The Dycho Co., 775 S.W.2d 593 
(Tenn. 1989). 


An “adequate” warning of non-obvious dangers relieves a 
manufacturer or seller of liability, but adequacy of warning is 
usually for the jury. Evridge v. American Honda Motor Co., 
685 S.W.2d 632 (Tenn. 1985). 


T.C.A. § 29-28-105(d) provides that a product is not “unrea- 
sonably dangerous” because of failure to adequately warn of a 
danger or hazard that is apparent to the ordinary user. It is 
submitted that the defenses, although not spelled out in the stat- 
ute, must, as a matter of common sense and equity, be available 
to a defendant whose product is claimed to be “defective”. 


Where property is delivered to a bailee for work to be 
performed on it, the bailor is liable to the bailee for defects likely 
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to cause injury in the process of performing the work if such 
defects are not common to the particular species of property, and 
if they are known, or should have been known, to the bailor, and 


no notice of them is given to the bailee. Southeastern Steel & 
Tank Maintenance Co. v. Luttrell, 48 Tenn. App. 522, 348 
S.W.2d 905 (1961). 


See Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 
2009) (especially Justice Wade’s concurring opinion) for discus- 
sion concerning post-sale duty to warn claim when a manufac- 
turer or seller learns of the defect after the time of sale. 


Research References 


West’s Key Number Digest 
Products Liability 14 


Legal Encyclopedias 
C.J.S., Products Liability §§ 25 to 29 


358 


Ch. 10 PRODUCTS LIABILITY 10.13 


T.P.IL—CIVIL 10.13 Maker of a Component 
Part 


The maker of a component part that is incorporated 
into a product completed or assembled by another has the 
same duty of care concerning that component part as the 
duty of care imposed upon a manufacturer. 


Research References 


West’s Key Number Digest 
Products Liability <=24 


Legal Encyclopedias 
C.J.S., Products Liability § 41 
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C. MISREPRESENTATION—PRODUCTS 


T.P.I.—CIVIL 10.18 Misrepresentation— 
Products 


To recover for a claim of misrepresentation concern- 
ing a product, the plaintiff must prove: 


1. Defendant’s business included selling the product; 


2. The defendant represented that the product [line] 
[was of a certain quality or character] [would 
perform (a) certain task(s)]; 


3. This representation was not merely opinion and 
was made to the general public or to those expected 
to buy [or use] the product; 


4, The representation was not true; 


5. The plaintiff knew of the representation but did 
~ not know it was untrue; 


6. The plaintiff justifiably relied on the representa- 
tion by [purchasing the product] [using the prod- 
uct consistent with the representation]; and 


7. Plaintiff's reliance on the representation was a 
substantial factor in causing plaintiff's damages. 


If the plaintiff proves all the above factors, the plaintiff 
has established the defendant’s fault even though the 
defendant’s misrepresentation was not intentionally or 
negligently made. 


COMMENT 
See T.P.I.—Civil 8.35—8.48 on Fraud and Deceit. 


Tennessee adopted Restatement (Second) of Torts § 402B in 
Ford Motor Co. v. Lonon, 217 Tenn. 400, 398 S.W.2d 240 (1966). 


The misrepresentation must be of a material fact and not a 
mere opinion. 


A purchaser who has been the victim of a misrepresentation 
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or who has been induced to contract through a mistake of mate- 
rial fact mutual to him and his vendor, has both at law and in 
equity, a number of alternative remedies, including actions for 
rescission and restitution, for breach of contract and in tort for 
misrepresentation. Plaintiff need only elect consistently among 
the remedies. He may not both affirm and disaffirm his contract. 
Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 1978). 


A court of law as well as a court of equity may decree rescis- 


sion and allow restitution. Isaacs v. Bokor, 566 S.W.2d 532 
(Tenn. 1978). 


There can be no liability under § 552(1) Restatement of Torts, 
Second where there is no identification of the information sup- 
plied, no assertion that it was false, no identification of negligence 
of defendant in obtaining or communicating information relied 
upon by plaintiffs and therefore no basis for finding that the 
defendant supplied false information for the guidance of others in 
a business transaction. Ritter v. Custom Chemicides, Inc., 912 
S.W.2d 128 (Tenn. 1995). 


Research References 


West’s Key Number Digest 
Fraud 3 


Legal Encyclopedias 
C.J.S., Fraud §§ 3 et seq. 
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D. WARRANTY LIABILITY 


T.P.1.—CIVIL 10.20 Breach of Warranty— 
Introduction 


In this case plaintiff seeks to establish liability on a 
breach of warranty. A breach of warranty may be estab- 
lished without proof of negligence on the part of the 
defendant and usually occurs in connection with a sale of 
goods. 


A sale is the transfer of ownership of goods from a 
seller to a buyer for a price. “Goods” means any movable 
property and is interchangeable with the terms “product” 
or “article”. “Seller” includes the manufacturer, fabrica- 
tor, producer, compounder, processor, assembler, retailer, 
wholesaler, distributor, lessor, or bailor. 


“Buyer” includes the user or consumer of the product. 


In this case, it has been alleged that a sale of ______ 
was made by —____., as seller, to _______, as buyer. 


USE NOTE 


This charge should not be given unless there is a dispute as 
to whether there was a sale, the defendant was a seller, or the 
plaintiff was a buyer. 


By T.C.A. § 29-28-102 (7) and Baker v. Promark Products 
West, Inc., 692 S.W.2d 844 (Tenn. 1985), “seller” can include a 
lessor and “buyer” can include a lessee. 


COMMENT 


Seller means a person who sells or contracts to sell goods. 
T.C.A. § 47-2-1038.The definition of “sale” follows that given in 
T.C.A. § 47-2-106 of the Uniform Code. The definition of goods 
paraphrases the Uniform Commercial Code definition contained 
in T.C.A. § 47-2-105. 


The requirement of privity between the buyer of a product 
and the manufacturer has been abolished in suits for personal 
injury based on negligence, strict liability, or breach of warranty. 
T.C.A. § 29-34-104. The class of persons who may claim the bene- 
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fit of warranty in tort cases has been broadened beyond the im- 
mediate purchaser, and it has been said that the statutory war- 
ranties are “made to run with the product, at least in the range 
of its intended and reasonably anticipated use.” Commercial 
Truck & Trailer Sales, Inc. v. McCampbell, 580 S.W.2d 765, 
773 (Tenn..1979). See also.T.C.A: § 47-2-318. 


Research References 


West’s Key Number Digest 
Sales ¢=1(1), 12, 282 


Legal Encyclopedias 
C.J.S., Sales §§ 1 et seq., 7, 14, 332, 336, 348 
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T.P.L—CIVIL 10.21 Notice of Breach 


In order to recover for a breach of warranty, the buyer 
must have given the seller notice of the breach within a 
reasonable time after the buyer knew or, using reasonable 
care, should have known of the alleged defect. Determina- 
tion of a reasonable time depends upon the circumstances 
and the kind of product involved. 


While no particular form of notice is required, it must 
inform the seller of the alleged breach and the buyer’s 
intent to seek damages. Whether that notice was given 
within a reasonable time is for you to determine. | 


COMMENT 
Based on T.C.A. § 47-2-607(38). 


Research References 


West’s Key Number Digest 
Sales €=285(1), 285(3) 


Legal Encyclopedias 
C.J.S., Sales § 339 
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T.P.I.—CIVIL 10.22 Express Warranty 


A sale of goods may include a positive statement of 
fact or promise by the seller that the goods possess certain 
characteristics. An affirmation of fact or a promise is 
called a warranty. A warranty may be made orally or in 
writing, or it may be implied from the circumstances of 
the sale. 


An affirmation of fact or promise made by the seller to 
the buyer that relates to the goods and upon which the 
buyer relies in making the decision to buy creates an 
express warranty that the goods shall conform to the affir- 
mation or promise. [A sample or model upon which the 
buyer relies in making a decision to buy creates an express 
warranty that all of the goods will conform to the sample 
or model.| No particular word or expression is necessary 
to create an express warranty. It is not necessary for the 
seller use formal words such as “warranty” or “guaranty” 
or that the seller have a specific intention to make a 
warranty. | 


A statement that is merely the seller’s opinion or com- 
mendation of the goods shall not be construed to create a 
warranty. An opinion is the expression of a conclusion or 
judgment that does not purport to be based on actual 
knowledge. To determine whether a particular statement 
was a statement of fact or merely an expression of opinion, 
you may consider: 


1. The circumstances under which the statement was 
made; 


2. The manner in which the statement was made; 


3. The ordinary effect, inference, and implication of 
the words used; 


4. The relationship of the parties, including the his- 
tory of the relationship; and 


5. The subject matter of the statement. 


USE NOTE 


This sets out the substance of T.C.A. § 47-2-313. 
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This instruction can be modified so as to apply to a contract 
other than a sale, such as a bailment or rental of equipment. 


COMMENT 


See McGee v. Nashville White Trucks, Inc., 633 S.W.2d 
311 (Tenn. App. 1981). 


Letters containing representations made for the purpose of 
inducing a sale become a part of the basis of the bargain so as to 
create express warranties that the product will conform to such 
representations. Proof of the specific defect causing a mechanical 
malfunction is not essential. The breach is in the lack of fitness 
as evidenced by the malfunction itself rather than by some 
specific dereliction in construction or design. Vertical privity is 
not required. Motley v. Fluid Power of Memphis, Inc., 640 
S.W.2d 222 (Tenn. App. 1982). | 


Research References 


West’s Key Number Digest 
Sales €=261(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 307 et seq. 
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T.P.I.—CIVIL 10.23 Exclusion of Express 
Warranty 


The buyer and seller may agree that there shall be no 
express warranties relating to the goods or they may agree 
that only certain warranties shall apply and all others be 
excluded. If such an agreement has been made, there can 
be no express warranty contrary to its terms. 


USE NOTE 


Disclaimers permitted by this rule may limit or modify li- 
ability under the Code but such disclaimers do not defeat sepa- 
rate causes of action for unfair or deceptive acts or practices 
under the Consumer Protection Act. 


COMMENT 


See T.C.A. § 47-2-316. The party who signs a printed form 
furnished by the other party will be bound by the provisions in 
the form over which the parties actually bargained and such 
other provisions that are not unreasonable under the circum- 
stances surrounding the transactions. Board of Directors uv. 
Southwestern Petroleum Corp., 757 S.W.2d 669 (Tenn. App. 
1988). 


An “as is” disclaimer of warranties does not bar an action for 


unfair or deceptive acts or practices. Morris v. Mack’s Used 
Cars, 824 S.W.2d 538 (Tenn. 1992). 


Research References 


West’s Key Number Digest 
Sales <=260 


Legal Encyclopedias 
CIS Sales §§ 307 et seq. 


Law Reviews and Other Periodicals 
Mem.St.U.L.Rev. 93 (1986) 


Additional References 
Fraudulent Misrepresentation in the Inducement of an “As-Is” Contract, 17 
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T.P.L.—CIVIL 10.24 Buyer’s Examination 


If, before making the purchase, the buyer examined 
the goods [a sample of the goods] [a model of the goods] to 
the buyer’s satisfaction or refused to examine them, there 
is no implied warranty as to a defect that a reasonable ex- 
amination should have revealed. If the defect could not 
have been discovered upon a reasonable inspection, the 
buyer’s examination or refusal to examine the goods will 
not relieve the seller of responsibility for the defect. 


If the defect is latent or concealed, a buyer may rely 
on an express warranty even though there has been an ex- 
amination or an opportunity to examine the goods before 
making a purchase. If the buyer has actual knowledge, 
however, that the goods are defective, the buyer may not 
rely on an express warranty. 


COMMENT 


There is no implied warranty as to defects which are plainly 


apparent to plaintiff upon his examination. Cardwell v. Hackett, 
579 S.W.2d 186 (Tenn. App. 1978). 


Research References 


West’s Key Number Digest 
Sales €=261(1), 270 


Legal Encyclopedias 
C.J.S., Sales §§ 307 et seq., 324 et seq. 
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K. IMPLIED WARRANTIES 


T.P.I—CIVIL 10.30 Implied Warranty of 
Fitness 


Unless excluded or modified by agreement, there is an 
implied warranty that goods shall be fit for the particular 
purpose for which the goods are required if, at the time of 
sale, the seller has reason to know the purpose and that 
the buyer is relying on the seller’s skill or judgment to 
select or furnish suitable goods for that purpose. 


COMMENT 
T.C.A. § 47-2-315. 


A “particular purpose” differs from the ordinary purpose for 
which the goods are used in that it envisages a specific use by the 
buyer which is peculiar to the nature of his business, whereas 
the ordinary purposes for which goods are used are those envis- 
aged in the concept of merchantability and go to uses which are 


customarily made of the goods in question. Cardwell v. Hackett, 
579 S.W.2d 186 (Tenn. App. 1978). 


Where purchaser relies upon seller to design, select and 
furnish a control system for a particular purpose and the control 
system failed to perform the purpose, seller is liable to a user for 
breach of implied warranty. Motley v. Fluid Power of Memphis, 
Inc., 640 S.W.2d 222 (Tenn. App. 1982). 


In order to create a warranty of fitness for a particular 
purpose, the seller must have reason to know the particular 
purpose and that the buyer is relying upon the seller’s skill and 
judgment to select or furnish suitable goods. Alumax Aluminum 
Corp. v. Armstrong Ceiling Systems, Inc., 744 S.W.2d 907 
(Tenn. App. 1987). 


LEASES OF PERSONAL PROPERTY 


Regardless of whether title passes in the transaction, such as 
a lease, warranties of fitness and merchantability are incident to 
the transaction because one party to the relationship is in a bet- 
ter position to know and control the condition of a chattel and to 
distribute the loss which may occur due to the dangerous condi- 
tion of the chattel. Baker v. Promark Products West, Inc., 692 
S.W.2d 844 (Tenn. 1985). 
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Research References 


West’s Key Number Digest 
Sales €=273(3) 


Legal Encyclopedias 
C.J.S., Sales §§ 325, 330 


370 


Ch. 10 


Ch. 10 PRODUCTS LIABILITY 10.31 


T.P.I.—CIVIL 10.31 Implied Warranty of 
Merchantability 


[Unless excluded or modified by agreement of the par- 
ties,] [a] A sale of goods contains an implied warranty that 
goods are merchantable. This warranty requires that the 
goods: 


[Pass without objection in the trade for goods of the 
description agreed upon in the contract between the 
parties]. 


[In the case of fungible goods, are of fair average qual- 
ity for goods as described in the agreement between the 
parties. Goods are fungible if any unit, by its nature or us- 
age of trade, is the equivalent of any other unit]. 


[Are fit for the ordinary purposes for which such goods 
are used]. 


[Run within the variations permitted by the agree- 
ment, of even kind, quality, and quantity within each unit 
and among all units involved]. 


[Are adequately contained, packaged, and labeled as 
the agreement may require]. 


[Conform to the promises or affirmations of fact made 
on the container or label, if any]. 


USE NOTE 


This instruction applies only to sellers who are merchants 
with respect to goods of that kind. 


COMMENT 
Based upon T.C.A. § 47-2-314. 
See comment to T.P.I.—Civil 10.30 as to leases of personal 
property. 


In McGee v. Nashville White Trucks, Inc., 633 S.W.2d 311 
(Tenn. App. 1981), the Court said that there is no implied war- 
ranty that used equipment is free from defects or that it will not 
fail in use. However, used car dealers have a duty to make a rea- 
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sonable inspection of a vehicle to discover defects or conditions 
that would render the car defective or dangerous but this duty 
does not extend to the discovery of latent defects. Patton v. 
McHone, 822 S.W.2d 608 (Tenn. App. 1991). 


Research References 


West’s Key Number Digest 
Sales €=272 


Legal Encyclopedias 
C.J.S., Sales § 327 
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T.P.I—CIVIL 10.32 Warranty Implied by 
Course of Dealing or 
Usage of Trade 


[Unless excluded or modified by agreement of the par- 
ties,] [a] A sale of goods may contain an implied warranty 
that the goods would be of a particular quality or would 
be fit for a particular purpose. This warranty may arise 
[from the course of dealing between the seller and the 
buyer] [by a usage of trade]. [A course of dealing is a series 
of previous transactions between these parties that may 
fairly be regarded as establishing a common basis of 
understanding for interpreting their expressions and 
other conduct.] [A usage of trade is any practice or method 
of dealing having such regularity of observance in a locale, 
vocation or trade as to justify an expectation that it will 
be observed with respect to the transaction in question. ] 


USE NOTE 


T.C.A. § 47-2-314(3). This definition of course of dealing and 
usage of trade follows that in T.C.A. § 47-1-205. A warranty will 
not be implied contrary to a course of dealing or usage of trade. 
T.C.A. § 47-2-316(3)(c). 


Research References 


West’s Key Number Digest 
Sales €#273(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 325, 330 
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T.P.I.—CIVIL 10.33 Implied Warranty—Real 
Estate—New Building 


A seller who is in the business of building residential 
homes makes certain implied warranties when selling a 
home that [is under construction] [has recently been 
completed]. 


The seller warrants to the buyer that at the time [the 
deed is delivered to the buyer] [the buyer takes 
possession]: 


1. The home with all its fixtures is free from major 
structural defects; and 


2. The home is constructed in a workmanlike 
manner. Construction is of workmanlike qual- 
ity if the work performed is generally accept- 
able in the building trade at the time and place 
of construction. 


USE NOTE 


This rule applies only to the initial vendee and the warranty 
applies only when the written contract is silent on the subject. It 
also applies to a contract for the construction of a dwelling by a 
vendor-builder. As to the time of application, the rule applies at 
the passage of deed or the taking of possession whichever first 
occurs. 


The plaintiff has the burden of showing the prevailing stan- 
dard of workmanlike quality and the manner in which it has 
been breached. 


COMMENT 


Based upon Dewberry v. Maddox, 755 S.W.2d 50 (Tenn. 
App. 1988) and Dixon v. Mountain City Construction Co., 632 
S.W.2d 538 (Tenn. 1982). It is not defeated by an express war- 
ranty as to some aspect of a new house having nothing to do with 
the workmanship or the materials used in the general 
construction. 


A general disclaimer of warranty does not defeat this rule 
unless it is in clear and unambiguous language so that the buyer 
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is given adequate notice of the implied warranty protection that 


he is waiving by signing the contract. Axline v. Kutner, 863 
S.W.2d 421 (Tenn. App. 1993). 


Privity is not required if there has been a reasonably foresee- 
able risk of damage to tangible property, intangible interest, or if 
life or limb is placed in reasonably certain peril. Howell v. Betts, 
211 Tenn. 134, 362 S.W.2d 924 (1962). 
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T.P.I.—CIVIL 10.34 Disclaimer of Implied 
Warranties 


Unless the circumstances indicate otherwise, implied 
warranties are excluded by expressions like “as is”, “with 
all faults” or other language that calls the buyer’s atten- 
tion to the absence of warranties and makes it clear that 
there are no such warranties. 


[For the implied warranty of merchantability to be 
excluded or modified, the seller must specifically make 
this fact known to the buyer and, if this information is 
contained in a writing, it must be conspicuous. |] 


[A warranty may also be excluded by a course of deal- 
ing between the seller and the buyer or a usage of trade. A 
course of dealing is a series of previous transactions be- 
tween these parties that may fairly be regarded as estab- 
lishing a common basis of understanding for interpreting 
their expressions and other conduct. A usage of trade is 
any practice or method of dealing having such regularity 
of observance in a locale, vocation or trade as to justify an 
expectation that it will be observed with respect to the 
transaction in question.] } 


USE NOTE 


This instruction does not apply to the sale of human tissues 
or blood. T.C.A. § 47-2-316 (5). 


COMMENT 


Based on T.C.A. § 47-2-316. 


A party who signs a printed form furnished by the other party 
will be bound by the provisions in the form over which the par- 
ties actually bargained and such other provisions that are not 


unreasonable. Board of Directors v. Southwestern Petroleum 
Corp., 757 S.W.2d 669 (Tenn. App. 1988). 


An “as is” disclaimer does not bar an action for unfair or 


deceptive acts or practices under the Consumer Protection Act. 
Morris v. Mack’s Used Cars, 824 S.W.2d 538 (Tenn. 1992). — 
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Legal Encyclopedias 
C.J.S., Sales §§ 238, 263 to 270 


377 


10.40 T.P.I.—CIVIL Ch. 10 


F. MISCELLANEOUS 
T.P.I.—CIVIL 10.40 Effect of User’s Allergy 


Unless the seller had reason to believe otherwise, the 
seller may reasonably assume that the product will be 
used by a person without an abnormal sensitivity to it. 


If the plaintiff's injury or damage resulted solely from 
an allergy or other abnormal physical sensitivity that the 
seller would have no reason to believe that a person using 
the product would have, the defendant is not at fault. If 
the plaintiff's injury was caused partly by an allergy or 
other abnormal physical sensitivity and partly by a defect 
in the product, the seller is liable only for those damages 
caused by the defect. 


USE NOTE 


To be used only if there is evidence that the product would 
not cause a reaction by a normally sensitive person. Under T.C.A. 
§ 47-2-314, the warranty of merchantability is only that the goods 
are fit for the “ordinary” purposes for which such goods are used. 


COMMENT 


The possible side effects of a drug have been held not to be a 
basis for liability if the manufacturer warns the dispensing doc- 
tors of those possible side effects. Dunkin v. Syntex Labs., Inc., 
443 F.Supp. 121 (W.D.Tenn. 1977). 
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(b). Undue Influence and Fraud 


T.P.I—CIVIL 11.37 Undue Influence 
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Protection Act of 1977) Actual Damages 

T.P.I.—CIVIL 11.47 Consumer Protection Claim Brought With a 
Separate Claim for Punitive Damages 
Under Another Theory 


EK. DISCRIMINATORY PRACTICES 


(a). Introduction and Definitions 


T.PI.—CIVIL 11.50 Introduction 
T.P.I.—CIVIL 11.51 Discriminatory Practice Definitions 
T.PI.—CIVIL 11.52 Coercion—Intimidation 


(b). Employment Discrimination 
T.P.I.—CIVIL 11.53 Employer Discriminatory Practices 
T.P.I.—CIVIL 11.54 Classification—Employees 


(c). Age Discrimination 


T.P.I.—CIVIL 11.55 Age Discrimination Requirements—Burden of 
Proof 


(d). Disability Discrimination 
T.P.I.—CIVIL 11.56 Disability Discrimination Burden of Proof 


(e). Sexual Harassment 


T.P.I.—CIVIL 11.57 Sexual Harassment—Hostile Work 
Environment—Employee Liability—Burden 
of Proof 


(f). Labor Organizations 


T.P.I.—CIVIL 11.58 Exclusion 

T.P.I.—CIVIL 11.59 Segregation or Classification 
T.P.I—CIVIL 11.60 Referral 

T.P.I.—CIVIL 11.61 Employment Agency 

T.P.I.—CIVIL 11.62 Apprenticeship & Training Programs 
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(¢). Parental Leave 
PPT =CIVity 11.63 Parental Leave 


(h). Public Accommodations 


T.P.I—CIVIL 11.64 Place of Public Accommodations 
Discrimination Forbidden 


(i). Real Estate 


T.P.I.—CIVIL 11.65 Real Estate Buying, Selling or Renting 
T.P.I—CIVIL 11.66 Disability Discrimination 
T.P.1.—CIVIL 11.67 Hazard Insurance 


(j). Malicious Harassment 
lei Poe el tO Malicious Harassment 


(k). Damages 


T.P.I.—CIVIL 11.74 Introduction 
T.P.I.—CIVIL 11.75 Embarrassment and Humiliation 
T.P.I.—CIVIL 11.76 Mitigation of Damages 

F. TENNESSEE ADULT PROTECTION LAW 
T.P.I—CIVIL 11.80 Tennessee Adult Protection Law 
T.PI.—CIVIL 11.81  . Tennessee Adult Protection Law—Claim for 


Attorney Fees 


G. TENNESSEE MEDICAID FALSE CLAIMS 
ACT 


T.PI.—CIVIL 11.90 Violation of the Tennessee Medicaid False 
Claims Act 
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11.01 T.P.I.—CIVIL Ch. 11 


A. EMINENT DOMAIN 


T.P.I.—CIVIL 11.01 Power of Eminent 
Domain 


Tennessee law provides that public agencies may take 
private property under the right of eminent domain. This 
right allows [the taking authority] to file a condemnation 
action to take property for public use, provided the owner 
is paid just compensation. I will instruct you later on the 
definition of just compensation. A condemnation action al- 
lows a public agency to acquire private property for pub- 
lic purposes — schools, parks, or highways, or, in this case 
[insert purpose]. 


As jurors, your duty is to determine the just compensa- 
tion to be paid to the landowners] [or lessee[s]]. You are 
not to consider the taking of the property, or the need for 
the property, or the wisdom of locating the public use on 
the landowner’s property. Your only duty is to determine 
the amount to be paid to the landowner|s] [or lessee[s]]. 


USE NOTE 


The general statutes on eminent domain are found in T.C.A. 
Title 29, Chapters 16 and 17. There are numerous special laws, 
public and private, that confer the power of eminent domain on 
agencies of the state and in some cases define the power and 
specify the procedure to be used. However, Chapter 16 is 
expressly incorporated into all eminent domain laws, whether 
special or general. T.C.A. § 29-16-102. Consequently, any agency 
having the power of eminent domain may proceed under Chapter 
16 either wholly or so far as it may be applicable. 


Chapter 16 requires the use of a jury of view. T.C.A. § 29-16- 
107. The award may be appealed from and a trial had by a petit 
jury. T.C.A. § 29-16-118. Inverse condemnation is provided for. 
T.C.A. § 29-16-1238. 


Chapter 17 deals specially with counties, cities and certain 
other public agencies. The use of a jury of view is contemplated. 
T.C.A. § 29-17-606. However, an alternative method is provided 
for acquisition of property for highways, roads and streets by the 
state, county or city. In a proceeding in such a case there is no 
jury of view and the trial goes directly to a petit jury. T.C.A. 
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§§ 29-17-701 to 29-17-814. Anderson v. Smith, 521 S.W.2d 787 
(Tenn. 1975). 


COMMENT 


Just compensation is required when private property is taken 
for public use. U. S. Const. Amend. V; Tenn. Const. art. 1, § 21. 
The power of eminent domain must be implemented by statute. 
Trustees of New Pulaski Cemetery v. Ballentine, 151 Tenn. 
622, 271 S.W. 38 (1925). 


The determination of the condemning authority of the neces- 
sity for the taking is not a question for resolution by the judiciary 
and, absent a clear and palpable abuse of power, it is conclusive 
upon the courts. Duck River Elec. Membership Corp. v. City 
of Manchester, 529 S.W.2d 202 (Tenn. 1975); City of Maryville 
v. Edmondson, 931 S.W.2d 932 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Eminent Domain <1 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 1, 2 
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11.01A T.P.I.—CIVIL Ch. 11 
T.P.IL—CIVIL 11.01A Inverse Condemnation 


Tennessee law allows a public agency to take private 
property for public purpose—so long as a just compensa- 
tion is paid by [the taking authority]. 


The landowner[s] [or lessee[s]] [has] [have] filed a com- 
plaint alleging that their property has been “taken” within 
the meaning of the law by [the taking puter, without 
just compensation. 


The landowner[s] [or lessee[s]] must first prove a “tak- 
ing” by a preponderance of the evidence. A taking has oc- 
curred when [the taking authority] has substantially 
interfered with the beneficial use and enjoyment of the 
property at issue. The substantial interference with the 
beneficial use and enjoyment of the property of the land- 
owner(s] [or lessee[s]] must be the result of an intentional 
or purposeful act by [the taking authority]. 


If you determine that a “taking” has not occurred, your 
deliberations are completed. 


If you determine that a “taking” has occurred, your 
duty, as jurors is to determine the just compensation to be 
paid to the landowners] [or lessee[s]]. 


USE NOTE 


The Committee recommends (a) this instruction be followed 
by the appropriate damage instruction(s) from Chapter 11; and 
(b) that the damage instruction include language to this effect: 
“You are not to consider the taking of the property, or the need 
for the property, or the wisdom of locating the public use near 
the landowner’s property. Your only duty is to determine the 
amount, if any, to be paid to the landowner|s] [or lessee[s]] for 
just compensation under the instructions I have given you.” The 
purpose of the latter language is to caution the jury against 
second-guessing the wisdom of the taking or punishing the 
governmental entity for a taking the jury thinks is unwise or 
unjust. 


COMMENT 


Case law establishes that the question of whether a “taking” 
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has occurred when a claim of inverse condemnation has been as- 
serted is ordinarily one for the jury. See, e.g., Jackson v. Metro- 
politan Knoxville Airport Authority, 922 S.W.2d 860, 862 
(Tenn. 1996). Of course, in the event no genuine issue of material 
fact is demonstrated, the court may decide the matter on sum- 
mary judgment. See, e.g., Edwards v. Hallsdale-Powell Utility 
District, 115 S.W.3d 461, 467 (Tenn. 2003) (no evidence in rec- 
ord that the damage to the homeowner’s property was caused by 
a purposeful or intentional act of the utility district and thus 
summary judgment in favor of utility was appropriate). 
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T.P. i ——CIVIL 11.02 Just Compensation/ 
Burden of Proof 


The landowner has the burden of proving by a prepon- 
derance of the evidence the amount of just compensation 
which must be paid. “Just compensation” means the fair 
cash market value of the property taken [and the inciden- 
tal damages, if any, to the landowner’s remaining 
property|]. 


[The taking authority has the burden of proving by a 
preponderance of the evidence the special benefits, if any, 
to the landowner’s remaining property. |] 


USE NOTE 


This instruction is to be used with the appropriate general 
instructions on evidence. 


For a definition of “preponderance of the evidence,” see T.P.I.— 
Civil 2.40. 


Research References 


West’s Key Number Digest 
Eminent Domain ¢=200 


Legal Encyclopedias 
C.J.S:, Eminent Domain §§ 171, 271 to 272 
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T.P.IL—CIVIL 11.03 Measure of Damages— 
Property Taken 


The amount of damages to be paid is the fair cash mar- 
ket value of the land and improvements on —____., the 
date of taking. 


Fair cash market value means the amount of money 
that a willing buyer would pay for the property and that a 
willing seller would accept, when the buyer is not com- 
pelled to buy and the landowner is not compelled to sell. 
In determining fair cash market value, you must consider 
all of the property’s legitimate potential uses. 


It is the fair cash market value at the time of the tak- 
ing that must be determined and not what the property 
might be worth at some time in the future. You may, 
however, consider future value if, on the date of the tak- 
ing, the probability of the future value had an effect upon 
its present value. 


In determining the fair market value, do not consider 
any possible increase or decrease in value caused by the 
announcement or construction of the public improvement 
for which the property was taken. 


The taking authority is not required to replace the 
property taken with other identical property or to recon- 
struct improvements on the property. However, the taking 
authority must pay the landowners] the fair cash market 
value of the property that has been taken. 


COMMENT 


Scope of the Project rule: The State need not compensate 
the landowner for any enhancement in the value of their prop- 
erty caused by the project which makes condemnation necessary 
if, at the time the state committed to the project, it was reason- 
ably foreseeable that the taking authority might take the land- 
owner’s property. If the property was probably within the scope 
of the project from the time the government was committed to it, 
the landowner is not entitled to compensation for any increase in 
value caused by the project. The rule does not require a showing 
that the land ultimately taken was actually specified in the origi- 
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nal plans for the project. It need only be shown that during the 
course of the planning or construction it became evident that the 
land so situated would probably be needed for the public use. 
Metropolitan Government of Nashville and Davidson 
County v. Overnite, 919 S.W.2d 598 (Tenn. App. 1995) citing 
United States v. Reynolds, 397 U.S. 14, 90 S.Ct. 808, 25 L.Ed.2d 
12 (1970). 


Research References 


West’s Key Number Digest 
Eminent Domain ¢-131 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 137 et seq. 
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T.P.I.—CIVIL 11.04 Partial Taking— 
Incidental Damages 


In this case, only part of the owner’s property is being 
taken. In a partial-taking case, the amount of damages to 
which the owner is entitled includes not only compensa- 
tion for the part of the property being taken, but also 
compensation for any loss in value of the remaining 
property. 


If the value of the owner’s remaining property has 
been or probably will be decreased by the construction of 
the improvements, the owner is entitled to additional dam- 
ages called “incidental damages.” 


Incidental damages are determined by measuring the 
difference between the remaining property’s fair cash 
market value immediately before and immediately after 
the taking. 


You should consider the following factors in determin- 
ing the incidental damages, if any, to the remaining 
property: 


1. The loss of its use for any lawful purpose; 


2. Any unsightliness of the property or inconvenience 
in its use; 


3. Any impairment to the owner’s access to the prop- 
erty or between the property and nearby streets 
and highways; and 


4, Any other consideration that could reduce the fair 
cash market value of the remaining property. 


USE NOTE 


If there is proof of special benefits, add T.P.I.—Civil 11.05. 
Moving expenses are in T.P.I.—Civil 11.06. The amounts awarded 
by the jury for the value of the land taken and for the incidental 
damages to the remainder of the land should be reported 
separately in the verdict. Union Ry. v. Raine, 114 Tenn. 569, 86 
S.W. 857 (1905). 
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11.04 T.P.1.—CIVIL Ch. 11 
COMMENT 


A landowner is entitled to compensation when the govern- 
ment’s activity deprives the landowner of access to his property, 
even if no property is otherwise taken, as access to one’s land is 
considered a property right. State ex rel. Shaw v. Gorman, 596 
S.W.2d 796 (Tenn. 1980). Shelby County v. Barden, 527 S.W.2d 
124 (Tenn. 1975). Where as a result of the taking, the State 
completely destroys access from public ways to the remaining 
property, the State must either reestablish reasonable access to 
the remaining property at its own expense or pay the landowner 
damage to his or her property, caused by the denial of access. 
The landowner does not have the burden of seeking to recapture 
the access lost when the State completely destroys access from 
the public way to the remaining property. State v. Vanatta, 728 
S.W.2d 341 (Tenn. App. 1986). But see T.P.I.—Civil 11.09 through 
11.11. 


This instruction treats loss of access as incidental damage, 
which may be reduced by the value of special benefits that may 
accrue to the property. Although there is language to the con- 
trary in some decisions, the comments are made without support- 
ing authority, and more importantly, are not without the holding 
of the Court. See State v. Rascoe, 181 Tenn. 43, 178 S.W.2d 392 
(1944); Lewisburg & N.R.Co. v. Hinds, 134 Tenn. 293, 183 
S.W. 985 (1915); Vaulx v. Tennessee Cent. R.R., 120 Tenn. 316, 
108 S.W. 1142 (1907); Shelby County v. Kingsway Greens of 
America, Inc., 706 S.W.2d 634 (Tenn. App. 1985); Speight v. 
Lockhart, 524 8.W.2d 249 (Tenn. App. 1975). 


It may be inferred that loss of access should be treated as 
incidental damages since at least one of the statutes states that 
special benefits include, “increased accessibility to the owner’s 
property, greater convenience in the approach with vehicles.” 
T.C.A. § 29-17-810 supports the position that loss of access should 
be treated as incidental damages since increased access may be 
considered as a special benefit. 


The measure of incidental damages is the same with respect 


to condemnation for private ingress and egress. Mills v. Solomon, 
43 S.W.3d 503 (Tenn. App. 2000); T.C.A. §§ 54-4-101 et seq. 


The type of expenses comprising incidental damages properly 
recoverable in eminent domain proceedings falls under T.C.A. 
§ 29-16-114(a) and is a question of law. Metropolitan Dev. & 
Hous. Agency v. Trinity Marine Nashville, Inc., 40 S.W.3d 
73, 2000 Tenn. App. LEXIS 473 (Tenn. Ct. App. 2000). 
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Research References 


West’s Key Number Digest 
Eminent Domain ¢138, 139 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 126 to 127, 129 
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11.05 T.P.I.—CIVIL Ch. 11 
T.P.1.—CIVIL 11.05 Special Benefits 


If the public improvement results in special benefits to 
the owner’s remaining property, then you should deduct 
the value of those benefits from the amount of incidental 
damages. Special benefits may be used only to reduce any 
incidental damages that you find. Special benefits are ad- 
vantages to the remaining property, after the taking, that 
are: 


1. Reasonably certain to result from the construction 
of the public improvement as planned or proposed 
by the taking authority; and 


2. Peculiar to the remaining property, as opposed to 
general benefits that result from advantages that 
will benefit the whole community or neighborhood. 


Special benefits cannot be used to reduce the amount 
of damages due the owner for the property taken. The 
owner is entitled to receive, without deduction, the fair 
cash market value of the property taken. 


USE NOTE 


Add this instruction to the one on incidental damages if there 
is proof of special benefits. It may be useful to remind the jury 
that special benefits may be used to pay for incidental damages 
but cannot be used to pay for any of the land actually taken. 


COMMENT 
See T.C.A. §§ 29-16-114, 29-17-810. 


Research References 


West’s Key Number Digest 
Eminent Domain 134 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 148, 155 to 156, 160 


392 


Ch. 11 STATUTORY ACTIONS 11.06 
T.P.1.—CIVIL 11.06 Moving Expenses 


The owner is also entitled to recover the reasonable 
expense of removing furniture, household belongings, 
fixtures, equipment, machinery or stock in trade, if the re- 
moval was made necessary by the taking of the owner’s 
property. Expenses may include the cost of: 


1. Any necessary disconnections, dismantling, and 
disassembling; 


2. Loading and moving to another location not more 
than fifty miles from the previous location; and 


3. Reassembling, reconnecting and reinstalling at the 
new location. 


COMMENT 
See T.C.A. § 29-16-114. 


Relocation expenses must be actually incurred by the 
condemnee to be recoverable or be reasonably necessary in the 
future. State ex rel. Commissioner of Transportation v. 
Edmonds, 614 8.W.2d 381 (Tenn. Ct. App. 1981). 


Research References 


West’s Key Number Digest 
Eminent Domain ¢-94 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 110 et. seq. 
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11.07 T.P.I.—CIVIL Ch. 11 
T.P.L.—CIVIL 11.07 Leasehold Value 


In this case you must apportion the fair cash market 
value of the property taken [and the amount of incidental 
damages, if any] between the owner and the lessee. The 
lessee is the one renting or leasing the property. 


To determine the portion of the damages to be recov- 
ered by the lessee, you should subtract the rents due under 
the lease from the market value of the lease. The lessee is 
entitled to the difference. [The lessee is also entitled to 
the amount of incidental damages that fairly applies to 
the property during the term of the lease.] 


After determining the lessee’s portion of the damages, 
you should subtract that amount from the fair cash mar- 
ket value of the property [together with the lessee’s 
incidental damages, if any,|] to determine the owner’s 
portion. 


The total amount that must be paid for the property 
by the taking authority cannot be increased because of 
the existence of the lease at the time of the taking, nor can 
the total amount exceed the total value of the property 
[plus incidental damages, if any]. 


COMMENT 
See T.C.A. §§ 29-16-106, 29-16-114. 


Research References 


West’s Key Number Digest 
Eminent Domain ¢147, 149(5) 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 131 to 132, 145, 153 
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T.P.I.—CIVIL 11.08 Leasehold Interest— 
Right of Lessee to 
Improvements 


You must determine whether the improvements made 
to the property are permanent and belong to the owner or 
whether they are temporary and removable from the prop- 
erty and belong to the lessee. 


Whether the lessee has the right to remove improve- 
ments depends upon the intention of the parties. A lessee 
is entitled to receive compensation for fixtures, structures 
and other improvements installed or erected by the lessee 
upon the property if the lessee has a right to remove such 
improvements prior to or upon the expiration of the lease. 
Improvements that are so attached to the land that their 
removal would cause serious injury to the property are 
generally considered to be a part of the land. 


If the intention of the parties is not shown by the lease, 
you may consider all of the facts and circumstances that 
reveal what the parties intended at the time the improve- 
ment was placed on the land. If the parties intended that 
the items could be removed at the pleasure of the lessee, 
then the improvement is not part of the land. 


If you find that the lessee has established by a prepon- 
derance of the evidence a right to remove the improve- 
ments that were erected at the lessee’s expense, then the 
lessee is entitled to recover damages for the taking of the 
improvements. 


If you find that the lessee did not have the right to 
remove the improvements erected at the lessee’s expense, 
then the improvements are a part of the land and the value 
of the improvements belong to the owner. 


USE NOTE 


See T.C.A. § 29-16-114(c)(1), for measure of damages to ten- 
ant for improvements. 


COMMENT 


Shelby County v. Barden, 527 S.W.2d 124 (Tenn. 1975). 
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The holder of a one year leasehold is entitled to recover mov- 
ing expenses under Tenn. Code Ann. 23-1414 (now § 29-16-114). 
City of Morristown v. Sauls, 457 S.W.2d 601 (Tenn. Ct. App. 
1969). 


Research References 


West’s Key Number Digest 
Eminent Domain ¢155 


Legal Encyclopedias 
C.J.S., Eminent Domain § 198 
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Ch. 11 STATUTORY ACTIONS 11.09 
T.P.I—CIVIL 11.09 Diversion of Traffic 


The landowner is not entitled to compensation because 
traffic flow has been diverted or rerouted from the road- 
way that adjoins the landowner’s property. 


COMMENT 


There can be no recovery based solely on diversion of traffic, 
the owner having no right to insist upon the entire volume of 
traffic. The state has the power to control the flow of traffic 


without compensation. Tate v. Monroe County, 578 S.W.2d 642 
(Tenn. App. 1978). 


Changing of the traffic flow from two-way to one-way, in and 
of itself, does not give the abutting property owner an action for 
damages; the inconvenience from making ingress and egress more 
circuitous does not constitute a compensable taking. Ambrose uv. 
City of Knoxville, 728 S.W.2d 338 (Tenn. App. 1986); Hayes v. 
City of Maryville, 747 S.W.2d 346 (Tenn. App. 1987). 


Research References 


West’s Key Number Digest 
Eminent Domain ¢-106 


Legal Encyclopedias 
C.J.S., Eminent Domain § 167 
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11.10 T.P.1.—CIVIL Ch. 11 


T.P.IL.—CIVIL 11.10 Inconvenience of Traffic 
Regulation 


You may not consider as an element of damages the 
inconvenience, if any, to a landowner resulting from the 
construction of a highway [center divider strip] [traffic 
island] [crossover] [| —______. ]. Inconvenience is not com- 
pensable and you should not consider inconvenience in 
assessing damages, if any, to the remaining property. 


COMMENT 
See East Park United Methodist Church v. Washington 


Cty., 567 S.W.2d 768 (Tenn. App. 1977), as to loss of access to 
abutting road. | 
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T.P.I.—CIVIL 11.11 Loss of Business 


You must not include in your verdict any sum for loss 
of business or inconvenience to business, if any. 


COMMENT 


_ This instruction relates to businesses which happen to be lo- 
cated on the land and which can be moved. An exception was 
first established in Southern Ry. v. City of Memphis, 126 Tenn. 
267, 148 S.W. 662 (1912), as to land useful to the owner, but, in 
the nature of things, is not usable by or valuable to anyone else. 
Therefore, an element of economic value peculiar to the owner 
alone must be recognized in the award if the relationship of the 
land to the owner is peculiar and its advantages to him are more 
or less exclusive. Where the economic advantages to the owner 
are salable, the exception does not apply. 


Revenues produced by the land itself, such as net rentals or 
tolls, should be considered by the jury. Lebanon & Nashville 
Turnpike Co. v. Creveling, 159 Tenn. 147, 17 S.W.2d 22 (1929). 


The last rule was applied as to impairment of value of im- 
mobile equipment, fixtures and machinery not taken but affected 
by a loss of access. Shelby County v. Barden, 527 S.W.2d 124 
(Tenn. 1975). 


Research References 


West’s Key Number Digest 
Eminent Domain <107 


Legal Encyclopedias 
C.J.S., Eminent Domain § 162 
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T.P.1.—CIVIL 11.12 Loss or Impairment of 
Access—No Other 
Property Taken 


The landowner has the right to go to and from the 
landowner’s property, by using (name of road or street). 
This is called the right of access and is part of the value of 
the property. The right of access is the access that is rea- 
sonably required for the landowner’s property, consider- 
ing all of the uses and purposes for which the property is 
adaptable and available. The landowner is entitled to 
compensation for a loss or serious impairment of the right 
of access. 


The amount of compensation is measured by the dif- 
ference, if any, in the fair cash market value of the land- 
owner’s property, valued immediately before and im- 
mediately after the loss or serious impairment of access. 
In determining the value of the access taken, you may 
consider whether the property has other access and 
whether access is created in the course of construction. 


USE NOTE 


This instruction is for use only when the only property taken 
is the right of access. 


COMMENT 


From Shelby County v. Barden, 527 S.W.2d 124 (Tenn. 
1975). 


Research References 


West’s Key Number Digest 
Eminent Domain ¢106 


Legal Encyclopedias 
C.J.S., Eminent Domain § 154 
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T.P.L—CIVIL 11.138 Right of Access Extends 
to Next Intersecting 
Streets 


A landowner’s right of access extends along the street 
on which the property is located to the next intersecting 
street[s]. Obstructing the street within this right of access 
may be a loss or serious impairment of the landowner’s 
right of access. 


COMMENT 


Illinois Central R. Co. v. Moriarity, 135 Tenn. 446, 186 
S.W. 1053 (1916). 
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B. EMINENT DOMAIN—VALUATION 
EVIDENCE 


T.P.I.—CIVIL 11.15 Opinion of Valuation 
Witnesses 


You must determine the fair cash market value of the 
subject property [and the incidental damages, if any,] [and 
special benefits, if any,] only from the opinions of the wit- 
nesses who have testified. 


The market value of the property [or incidental dam- 
ages, if any,] [or special benefits, if any,] may not be less 
than or more than the value testified to by any witness, 
but you may find the market value of the property to be 
between the lowest and highest values testified to by any 
of the witnesses. 


While owners and valuation witnesses may express 
opinions on the issue of value, those opinions are worth 
no more than the reasons and factual data upon which 
they are based. The evidence you have heard concerning 
the reasons for their opinions of value, and all other evi- 
dence concerning the subject property [and other proper- 
ties], is to be considered only for the limited purpose of 
enabling you to understand and weigh the opinions of the 
witnesses regarding the market value [and incidental dam- 
ages [and special benefits], if any. 


You should determine the weight that should be given 
to each opinion, and resolve conflicts in the testimony of 
different opinion witnesses. You should consider: 


1. The education, qualifications, and experience of 
the witnessl[es]; 


2. The credibility of the witness|[es]; 


3. The facts relied upon by the witness|[es] to support 
the opinion; and 


4. The reasoning used by the witness[es] to arrive at 
the opinion. 
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USE NOTE 


This instruction is intended for use in eminent domain cases, 
not as a usual instruction on expert witnesses. 


COMMENT 


It may not be shown in evidence that an expert witness was 


initially employed by the opposing party. State ex rel. Smith v. 
Wilkinson-Snowden-McGehee, 571 S.W.2d 842 (Tenn. App. 
A oe 


The language in second paragraph of this instruction is based 
on language suggested in the concurring opinion in Metro. Dev. 
& Hous. Agency v. Tower Music City IT, LLC, No. M2012- 
00108-COA-R3-CV, 2013 WL 1803690, at *13 (Tenn. Ct. App. 
Apr. 30, 2013) (Clement, J., concurring). 


Research References 


West’s Key Number Digest 
Evidence ¢7524, 543(3), 571(7) 


Legal Encyclopedias 
C.J.S., Evidence §§ 659 to 660, 666 to 668, 739 to 742 
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T.P.1.—CIVIL 11.16 Comparable Sales 


To assist you in determining the fair cash market 
value of the property [and incidental damages, if any], you 
may consider the testimony of witnesses based upon sales 
or contracts to sell [the property or] other properties that 
witnesses consider comparable to the property. Generally, 
the more similar the properties, the closer their values. 


In evaluating testimony concerning comparable sales 
you should consider the following: 


1. Was the sale or contract to sell testified about made 
freely and in good faith; 


2. | How close in time are the date of valuation of this 
property to the date of the sale of the property be- 
ing compared; 


3. How similar are the sizes of the properties; 


4. How similar are the physical features of the prop- 
erties, including both improvements and natural 
features; 


5. How similar are the uses that are or may be made 
of the properties; 


6. How similar are the neighborhoods; and 


7. Have proper adjustments been made for any dis- 
similarities between the properties. 


USE NOTE 


Evidence of comparable sales is admitted solely for the 
purpose of weighing the expert’s opinion of value of the property 
in question. The sale of comparable property on terms may be 
considered if the price is properly discounted to reflect the cash 
value. 


Research References 


West’s Key Number Digest 
Eminent Domain ¢202(2), 222(4); Evidence ¢142, 601(4) 


Legal Encyclopedias 
C.J.S., Eminent Domain §§ 280, 283, 310; Evidence §§ 774 to 775, 780 to 781, 
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1338, 1346 to 1350 
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C. WILL CONTESTS 
(a) General 


T.P.I.—CIVIL 11.30 Will Contest—Nature of 
Proceedings 


This proceeding is a “will contest.” The plaintiff, 
—_______, who is the ________ of the _ decedent, is contesting 
the validity of the will. The defendant, ______., is the 
[executor] [administrator] of the alleged will of the 
decedent, and is defending the validity of the will. 


The plaintiff contends that the alleged will is not valid 
because: 


[The alleged will was not executed and witnessed as 
required by law.] 


[At the time of the execution of the alleged will, the 
decedent was not of sound mind.] 


[The alleged will was obtained through the undue 
influence of —_______.. ] 


[The alleged will was obtained through the fraud of 
shee ea Se 


COMMENT 


A will contest is a statutory proceeding said to be according 
to the proceedings of the English ecclesiastical courts. It is in 


substance an original proceeding to probate a will. Curry v. 
Bridges, 45 Tenn. App. 395, 325 S.W.2d 87 (1959); Arnold v. 
Marcom, 49 Tenn. App. 161, 352 S.W.2d 936 (1961). 


The burden of proof rests upon the proponents of the will to 
establish its due and formal execution; but, in the absence of 
suspicious circumstances, the proponents need not prove 
testamentary capacity for sanity is presumed. Where the will is 
contested upon the ground of fraud, unsoundness of mind or want 
of testamentary capacity, the burden of proof is upon the 
contestants. Parham v. Walker, 568 S.W.2d 622 (Tenn. App. 
1978). As to burden of proof in cases of undue influence, see T.P.I.— 
Civil 11.39. 
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The legal effect of a forfeiture clause in a will is discussed in 
Winningham v. Winningham, 966 S.W.2d 48 (Tenn. 1998). 


Research References 


West’s Key Number Digest 
Wills 222 


Legal Encyclopedias 
C.J.S., Wills §§ 326 et seq. 
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T.P.L.—CIVIL 11.31 Right of Testamentary 
Disposition 


Every person of sound mind, over the age of 18 years, 
has the right to make a will that disposes of that person’s 
property upon death. The person making the will is not 
required to dispose of the property wisely or in a way that 
would meet with the approval of a judge or jury. You may 
not set a will aside simply because it appears to be unrea- 
sonable or unjust. | 


COMMENT 


Instruction approved, Taliaferro v. Green, 622 S.W.2d 829 
(Tenn. App. 1981). 


Research References 


West’s Key Number Digest 
Wills <1 _ 


Legal Encyclopedias 
C.J.S., Wills § 3 
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T.P.I.—CIVIL 11.32 Due Execution 


A will that is not properly executed and witnessed is 
not valid. A will must be in writing and must be executed 
and witnessed as follows: 


1. It must be signed by the person making the will in 
the presence of two or more witnesses who are pre- 
sent at the same time; [or] [If the signature is al- 
ready made, it must be acknowledged by the person 
making the will as that person’s signature in the 
presence of two or more witnesses who are present 
at the same time]; [or] [It may be signed by a 
person other than the person making the will if 
that maker adopts the signature in the presence of 
two or more witnesses who are present at the same 
time]. 


2. The person making the will must state [or other- 
wise indicate] to the witnesses at the time the will 
is signed [acknowledged] [adopted] that the docu- 
ment is that person’s will. 


8. Each of the witnesses must sign the document as a 
witness at the end of the will. The witnesses must 
sign the will at the request of the person making 
the will, and they must sign their names in the 
presence of the person making the will and in the 
presence of each other. 


[It is not necessary for the person making the will to 
state that the document is that person’s last will, or that 
the person making the will ask the witnesses to sign the 
will. It is sufficient if the conduct and actions of the person 
making the will show that person’s unmistakable inten- 
tion to make a will and request that it be witnessed. ] 


COMMENT 
Instruction approved, Taliaferro v. Green, 622 S.W.2d 829 
(Tenn. App. 1981). 


Proof of the genuine signatures of the testator and two at- 
testing witnesses to a will alone with an attestation clause recit- 
ing that the will was executed according to the Uniform Will Act 
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creates a rebuttable presumption of fact of due execution of the 
will and makes a prima facie case for the proponent. The 
testimony by the attesting witnesses denying the recitations of 
the attestation clause is admissible to rebut the presumption and 
makes an issue for the jury to decide. Dobson v. Shortt, 929 
S.W.2d 347 (Tenn. App. 1996). 


While the subscribing witness must know that the instru- 
ment is a will, a formal declaration by the testator is not 
necessary. Jackson v. Patton, 952 S.W.2d 404 (Tenn. 1997). 


See In re Estate of Ross, 969 S.W.2d 398 (Tenn. App. 1997), 
regarding the witnesses signing their names in the presence o 
the testator. : 


Research References 


West’s Key Number Digest 
Wills <1 


Legal Encyclopedias 
C.J.S., Wills § 3 
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T.P.1—CIVIL 11.33 Testamentary Capacity 


To make a valid will a person must be of sound and 
disposing mind at the time the will was executed. Evidence 
of mental unsoundness before or after the making of the 
will must be considered in determining the person’s 
mental condition when the will was made. 


A person is of sound and disposing mind if, at the time 
of making the will, that person has sufficient mental capa- 
city to: 


1. Understand that the person is making a will; and 


2. Understand and recall the nature of and situation 
of that person’s property; [and] 


[3. Remember and understand relations to living de- 
scendants, spouse and parents, and to persons 
whose interests will be affected by the will]. 


In determining a person’s mental competency to make 
a will, you should consider matters that show the person’s 
mental condition at the time the will was made. You may 
consider that person’s appearance, conduct, declarations, 
conversations, and all other evidence of that person’s 
mental condition, both before and after the will was made. 


USE NOTE 


Clause (3) in the second paragraph is to be omitted if such re- 
lations do not exist. Where one understands what one is doing, 
testamentary capacity is not denied by physical weakness or dis- 
ease, old age, eccentricities, blunt perceptions, weakening judg- 
ment, failing mind or memory, addiction to alcohol or drugs, 
incapacity to transact business, the appointment of a conserva- 
tor, nor partial insanity. 


COMMENT 


Instruction approved, Goodall v. Crawford, 611 S.W.2d 602 
(Tenn. App. 1980); Taliaferro v. Green, 622 S.W.2d 829 (Tenn. 


App. 1981). 
The matters stated in this instruction and instruction T.P.I.— 
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Civil 11.54 are fully discussed in Harper v. Watkins, 670 8.W.2d 
611 (Tenn. App. 1983). See also In re Estate of Elam, 738 
S.W.2d 169, 171-72 (Tenn. 1987). 


The one who alleges an unsound mind has the burden of prov- 
ing it and must produce evidence from which the jury could infer 
that the testator at the very time of executing the will did not 
know and understand the force and consequences of his act. In 
re Estate of Oakley, 936 S.W.2d 259 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Wills 734 


Legal Encyclopedias 
C.J.S., Wills §§ 17 et seq. 
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T.P.I.—CIVIL 11.34 Mental Competency— 
Matters Not 
Determinative 


Circumstances such as, [eccentricities] [capricious and 
arbitrary likes and dislikes] [hatred of relatives] [old age] 
[forgetfulness] [mental feebleness] [physical infirmity] 
[disease] [The use, or even the excessive use, of intoxicants 
or drugs] [ _______ ] will not make a person incompetent 
to make a will if the person making the will was of sound 
and disposing mind at the time the will was made. 


COMMENT 


Instruction approved Goodall v. Crawford, 611 S.W.2d 602 
(Tenn. App. 1980). 


The competency of a person to make a will is measured at the 
time the person executes the will and not by their mental condi- 
tion as it existed at an unreasonable number of years prior to the 
execution of the will. In re Estate of Mayes, 843 S.W.2d 418 
(Tenn. App. 1992). 


Evidence of a prior mental condition due to temporary, 
superficial, accidental, occasional or intermittent causes or condi- 
tions has little or no probative value-not enough to shift the 
burden of proving testator’s condition at the very time the will 
was executed. In re Estate of Oakley, 936 S.W.2d 259 (Tenn. 
App. 1996). 


The law does not require that persons shall be able to dispose 
of their property with judgment and discretion in order to exe- 
cute a will, but it is sufficient that they understand what they 
are about to do. Incapacity to transact business does not neces- 
sarily carry with it incapacity to make a will. Less mental capa- 
city is required to make a will than to carry on business transac- 
tions generally. Green v. Higdon, 870 S.W.2d 513 (Tenn. App. 
1993). 


Research References 


West’s Key Number Digest 
Wills <=34, 40, 43, 47 


Legal Encyclopedias 
C.J.S., Wills §§ 17 et seq., 23 to 27 
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T.P.I.—CIVIL 11.35 Mental Competency— 
Delusions 


A delusion is a false belief of the existence of something 
that in reality does not exist. 


A person who has a delusion may be of sound and 
disposing mind to make a will if the delusion did not 
directly influence the creation and terms of the will, or if 
the delusion was based upon any facts, however 
unsubstantial. 


A person who has a delusion is not of sound and 
disposing mind if: 


1. The delusion arose spontaneously without reason 
or supporting facts and is held despite reason and 
evidence to the contrary; and 


2. If the delusion directly influenced the creation and 
terms of the will so that the will would distribute 
the property in a way that the person would not 
have done, except for the existence of the delusion. 


Research References 


West’s Key Number Digest 
Wills 40, 42, 43, 44, 47 


Legal Encyclopedias 
C.J.S., Wills §§ 23, 25 to 27, 29 
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T.P.I.—CIVIL 11.36 Mental Competency— 
Adjudication of 
Incompetency 


Evidence that a person has been found [to be incompe- 
tent in a proceeding for the appointment of a guardian] 
[to be mentally ill in another proceeding] does not prove 
mental incompetency to make a will if you find the person 
making the will was of sound and disposing mind at the 
time the will was made. 


Research References 


West’s Key Number Digest 
Wills €=38(1) 


Legal Encyclopedias 
C.J.S., Wills § 18 
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(b) Undue Influence and Fraud 
T.P.IL.—CIVIL 11.37 Undue Influence 


A will may not be enforced if it is brought about by 
undue influence. 


Undue influence is the overcoming of the mind of the 
person making a will by acts or conduct of another person. 


Mere general influence of another person that does 
not affect the act of making a will is not undue influence. 
To be undue influence, the influence must amount to coer- 
cion that destroys the freedom of choice of the person 
making the will. It substitutes the wishes or desires of an- 
other person and compels the maker of the will to dispose 
of property in a way that would not have been done 
otherwise. 


COMMENT 


A person has a right by fair argument or persuasion to induce 
another to make a will (sign a deed), and even to make it in his ~ 
own favor, provided the influence is exerted in a fair and reason- 


able manner, and without fraud or deception. Kelly v. Allen, 558 
S.W.2d 845 (Tenn. 1977). 


It is not influence that vitiates a will, but undue influence, 
and it must go to the extent of depriving the testator of his free 
agency, and amount to moral coercion which he is unable to 
resist. Union Planters National Bank v. Inman, 588 S.W.2d 
757 (Tenn. App. 1979). 


The court in In re DePriest, 733 S.W.2d 74 (Tenn. App. 1986) 
discussed the significance of the state of mind of the person ac- 
cused of wielding undue influence. The court stated that while 
“motive” has no bearing, “undue influence does require a specific 
intent to subject the mind of the testator to the influence and 
direction of the person exercising the influence.” Id. at 78. The 
court concluded that “with respect to undue influence shown by 
direct proof without the aid of the presumption [arising from a 
confidential relationship, see T.P.I.—Civil 11.39], the proof must 
show an intent by the dominant person to impose his or her will 
on the person being influenced.” Id. 


Undue influence is characterized as coercive conduct aimed 
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at destroying the testator’s free agency to such an extent that the 
stronger will of the proponent overcame the will of the testator. 
In re Estate of Link, 542 S.W.3d 438 (Tenn. Ct. App. 2017). 


Research References 


West’s Key Number Digest 
Wills 35 


Legal Encyclopedias 
C.J.S., Wills § 20 


417 


11.38 T.P.I.—CIVIL Ch. 11 


T.P.L—CIVIL 11.38 Circumstances 
Probative of Undue 
Influence 


In determining the issue of undue influence, you may 
consider, among other things, the following: 


1. Do the provisions of the will favor people who have 
no blood relationship to the maker of the will over 
people who have a blood relationship? 


2. Do the terms of the will unduly benefit the chief 
beneficiary [beneficiaries] of the will? 


3. Are the terms of the will different from the ex- 
pressed intentions of the maker of the will? 


4. Did the chief beneficiary’s [beneficiaries’] relation- 

ship to the person making the will give the benefi- 

_ Ciary [ies] an opportunity to influence the terms of 
the will? 


5. Did the mental and physical condition of the maker 
of the will allow the maker’s freedom of choice to 
be overcome by the actions of others? 


6. Did the chief beneficiary [beneficiaries] of the will 
actively take part in determining the provisions of 
the will or in causing it to be executed? 


COMMENT 


Instruction approved, Goodall v. Crawford, 611 S.W.2d 602 
(Tenn. App. 1980); Taliaferro v. Green, 622 S.W.2d 829 (Tenn. 
App. 1981); In re Estate of Bradley, 817 S.W.2d 320 (Tenn. 
App. 1991). 


In Parham v. Walker, 568 S.W.2d 622 (Tenn. App. 1978), 
the court states: “For the doctrine of undue influence to be ap- 
plicable, there must be a confidential relationship in existence 
whereby one party is in a position, because of the confidential re- 
lationship to exercise undue influence over the mind and will of 
the other.” See also Brown v. Wetk, 725 S.W.2d 938, 945 (Tenn. 
App. 1983). This statement cannot be supported by authority as 
an essential requirement and appears to be at variance with 
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Kelly v. Allen, 558 S.W.2d 845 (Tenn. 1977), unless the term 
“confidential relationship” is given a very broad interpretation. 


In In re Estate of Depriest, 733 S.W.2d 74, 78 (Tenn. App. 
1986), the court explained that undue influence may be shown by 
direct proof. In addition to direct proof it may be shown with or 
without the aid of the presumption that rises from a confidential 
relationship. 


The term “unduly benefit” in this instruction, as well as the 
term “unduly profit” in instruction 11.39 may cause a problem in 
some cases in that such a term might invite a jury to substitute 
its own opinion of fairness for that of the testator when no stan- 
dard is given. See the discussion of In re Estate of Depriest in 
the comment to T.P.I.—Civil 11.39. 


In Estate of Glasgow v. Whittum, 106 S.W.3d 25, 31 (Tenn. 
Ct. App. 2002), the Court of Appeals rejected the contention that 
a beneficiary must be the one who exerts the undue influence. 
Trial judges should be aware that this instruction will need to be 
altered in those cases where it is alleged that someone other than 
the beneficiary exerted undue influence. See also DeLapp v. Pratt, 
152 S.W.3d 530 (Tenn. Ct. App. 2004). 


Because direct evidence of undue influence is rare, the con- 
testants in most cases must establish undue influence by proving 
the existence of suspicious circumstances that support a conclu- 
sion that the will’s executor was not the product of the testator’s 
free and independent act. The suspicious circumstances most 
frequently relied on in will contests are 1) a confidential relation- 
ship between the testator and the beneficiary, 2) the testator’s 
poor physical or mental health, and 3) the beneficiary’s involve- 
ment in the procurement of the will. Although there is no 
prescribed type or number of suspicious circumstances necessary 
to invalidate a will, the doctrine of undue influence is only ap- 
plicable when it is shown that the person alleged to have 
exercised undue influence on the testator was in a confidential 
relationship with the testator. In re Estate of Link, 542 S.W.3d 
438 (Tenn. Ct. App. 2017). 


Research References 


West’s Key Number Digest 
Wills <=155.1, 156 


Legal Encyclopedias 
C.J.S., Wills §§ 224, 233 
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T.P.IL—CIVIL 11.39 Undue Influence— 
Confidential 
Relationship 


A confidential relationship exists whenever the trust 
and confidence of one person is placed in the honesty and 
faithfulness of another. 


There is a presumption that the will was obtained by 
the undue influence of —_____________ if you find: 


1. That a confidential relationship existed be- 
tween the person making the will and; and 


2. That was active in causing the will to be made 
and benefitted from it. 


This presumption may be overcome if ______. proves 
by clear and convincing evidence that the making of the 
will was not the result of undue influence. 


COMMENT 


The normal relationship between a mentally competent par- 
ent and an adult child is not per se a confidential relationship 
and raises no presumption of the invalidity of a gift from one to 
the other. The elements of dominion and control by the stronger 
over the weaker or a showing of senility or physical and mental 
deterioration of the donor or fraud or duress must be shown. 
Kelly v. Allen, 558 S.W.2d 845 (Tenn. 1977). See also Owen v. 
Stanley, 739 S.W.2d 782 (Tenn. App. 1987) and Dutcher v. 
Dutcher, 756 S.W.2d 256 (Tenn. App. 1986). 


See also In re Estate of Elam, 738 S.W.2d 169 (Tenn. 1987). 
With regard to the proponent’s burden once a confidential rela- 
tionship has been found, the court in In re DePriest, 733 S.W.2d 
74, 79 (Tenn. App. 1986), stated: 


It is understandable that judges and lawyers might be 
confused in this area because the appellate courts have 
not carefully defined what is meant by the fairness of the 
transaction. Without the term being carefully defined the 
average jury might assume that it was being asked to 
find whether the person benefitting from the will deserved 
what the will provided. That is not the meaning of the 
term. The jury should not be concerned with the question 
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of whether the testator did right by those who ordinarily 
would be the objects of the testator’s bounty. The jury’s 
function is limited to a determination of the testator’s 
capacity to make a will and whether the provisions in the 
will were arrived at through the free agency of the testa- 
tor rather than through the imposition of someone else’s 
will. If the jury finds in favor of the will on these two 
questions it has found that the transaction was fair. 


A testator’s decision to leave the bulk of his estate to the 
persons caring for him is not a basis for invalidating the will in 
the absence of other suspicious circumstances tending to show 
that the will was not the testator’s free and independent decision. 
Mitchell v. Smith, 779 S.W.2d 384 (Tenn. App. 1989). 


In Matlock v. Simpson, 902 S.W.2d 384 (Tenn. 1995), the 
Court made two points. First, a confidential relationship exists 
where a fiduciary relationship exists, e.g., guardian and ward, 
trustee and cestui que trust, or any other relationship where the 
law prohibits gifts or dealings between the parties. Also an unre- 
stricted power of attorney creates a confidential relationship as a 
matter of law. Second, in such cases, the presumption of undue 
influence may be rebutted only by clear and convincing evidence 
of the fairness of the transaction. Again “fairness” is not defined 
_ but appears to mean fairness to the legal right and true wishes of 
the testator. The Court seems to have applied this rule of clear 
and convincing evidence to all cases of confidential relationship. 


In Johnson v. Craycraft, 914 S.W.2d 506 (Tenn. App. 1995), 
it is suggested that the existence of a unrestricted power of at- 
torney creates a dominant party in the possessor of the power of 
attorney by the phrase, “followed by a transaction wherein the 
dominant party receives a benefit from the other party gives rise 
to a presumption of undue influence”. 


In Estate of Glasgow v. Whittum, 106 8.W.3d 25, 31 (Tenn. 
Ct. App. 2002), the Court of Appeals rejected the contention that 
a beneficiary must be the one who exerts the undue influence. 
Trial judges should be aware that this instruction will need to be 
altered in those cases where it is alleged that someone other than 
the beneficiary exerted undue influence. See also DeLapp v. Pratt, 
152 S.W.3d 530 (Tenn. Ct. App. 2004). 


A confidential relationship arises as a matter of law, so as to 
give rise to presumption of undue influence, when the dominant 
party with an unrestricted power of attorney receives a benefit. 

No confidential relationship arises, for purposes of creating 
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presumption of undue influence, when an unrestricted power of 
attorney is executed but has not yet been exercised. Once a 
presumption of undue influence arises, in order to overcome the 
presumption, the dominant party must establish that the trans- 
action at issue was fair by clear and convincing evidence; with a 
will contest, evidence that the testator received independent legal 
advice concerning the contents of a will may rebut this 
presumption. 


The presumption of undue influence extends to all dealings 
between persons in fiduciary and confidential relations, and em- 
braces gifts, contracts, sales, releases, mortgages and other 
transactions by which the dominant party obtains a benefit from 
the other party. Parish v. Kemp, 179 S.W.3d 524 (Tenn. Ct. 
App. 2005). 


In Jarnigan v. Moyers, 568 S.W.3d 585 (Tenn. Ct. App.), 
perm. app. denied (Tenn. 2018), the Court of Appeals addressed a 
claim of undue influence and the proof required to establish a 
confidential relationship in the context of bank accounts that had 
“payable-on death” beneficiary designations. A party alleging 
undue influence has the burden of proving undue influence by 
direct or circumstantial evidence by a person who was in a 
confidential relationship with the deceased. Confidential relation- 
ships may either be “legal confidential relationships” where the » 
law imposes a fiduciary duty on the dominant party, or “family 
and other relationships” where one party has exercised “dominion 
and control” over the other party and proof of the elements of 
dominion and control is required. To prove the elements of 
dominion and control, there must be evidence that the dominant 
party destroyed the free agency of the weaker party, for example, 
evidence of the deceased’s physical or mental deterioration, in- 
ability to make decisions or manage his or her own affairs, and 
the beneficiary’s unrestrained access to the deceased’s financial 
assets leading up to the beneficiary change. 


A confidential relationship is any relationship that gives one 
person dominion and control over another. Confidential relation- 
ships can assume a variety of forms and courts have generally 
been reluctant to define what constitutes a confidential 
relationship. Nonetheless, courts have held that a person autho- 
rized to act on behalf of another by virtue of an unrestricted 
power of attorney has a confidential relationship as a matter of 
law with the person who executed the power of attorney if that 
power of attorney was exercised. 


A confidential relationship followed by a transaction in which 
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the dominant party receives a benefit from the other party cre- 
ates a presumption of undue influence. The proponent may rebut 
the presumption by presenting clear and convincing evidence of 
the fairness of the transaction. The term “fairness” doesn’t sug- 
gest an inquiry as to whether the person who benefitted from the 
will deserved what he received under the will, but instead only 
an inquiry as to the testator’s capacity to make a will and whether 
the provisions of the will were arrived at through the testator’s 
free agency. Often, the fairness of a contested will is demon- 
strated by presenting evidence that the testator received inde- 
pendent advice in preparing the will. In re Estate of Link, 542 
S.W.3d 438 (Tenn. Ct. App. 2017). 
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T.P.I.—CIVIL 11.40 Fraud 


A will [or any part of a will] that is obtained by fraud 
is not valid. 


Fraud is the misrepresentation of a material fact that: 
1. Is made: 
a. with the knowledge that the fact is false; or 


b. without sufficient knowledge on the subject to 
justify a representation about the fact; 


2. Is made with the intent to encourage the person to 
whom it is made to act upon it; and 


\ 


3. Causes a person to act in reliance upon the repre- 
sentation to the damage of that person. 


A misrepresentation may consist of any of the follow- 
ing; . 


1. Suggesting that something is true, when the person 
making the suggestion does not believe it to be 
true; 


2. Making a positive statement about something that 
is not true, even if the person believes it to be true, 
when the person knows information that would not 
justify making the statement; 


3. Concealing something that is true by someone who 
has knowledge or belief of the truth; 


4. A promise made by someone who has no intention 
of performing the promise; or 


5. Any other act calculated to deceive. 
COMMENT 


In order to set aside a will on the basis of fraud, the fraud 
must be of an active, tortious, deceitful kind, and not of a 


constructive or resultant nature. Union Planters National 
Bank v. Inman, 588 S.W.2d 757 (Tenn. App. 1979). 
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Research References 


West’s Key Number Digest 
Wills 153 


Legal Encyclopedias 
C.J.S., Wills § 222 
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11.45 T.P.I1.—CIVIL Ch. 11 
D. CONSUMER PROTECTION LAW 


T.P.IL.—CIVIL 11.45 Consumer Protection 
Law (Consumer 
Protection Act of 1977) 
Actual Damages 


Plaintiff claims that the defendant violated the Ten- 
nessee Consumer Protection Act. The Tennessee Consumer 
Protection Act allows a plaintiff to recover actual dam- 
ages for a loss of money, property or thing of value as a 
result of defendant’s use of an unfair or deceptive act or 
practice. 


To recover damages from the defendant for a violation 
of this law, the plaintiff must prove by a preponderance of 
the evidence that: 


1. The defendant’s act or practice is unfair or decep- 
tive; 


2. The plaintiff suffered a loss of money, property or 
thing of value as a result of the unfair or deceptive 
practice. 


[Certain practices are by law unfair or deceptive. In 
this case, the plaintiff alleges that the defendant engaged 
in conduct that the law has determined to be unfair or 
deceptive: 


[Insert specific provisions of Tenn. Code Ann. § 47-18- 
104 here. | 


The plaintiff has the burden of proving by a preponder- 
ance of the evidence that the defendant engaged in 
conduct that the law has determined to be unfair or 
deceptive. ] 


The law also provides a jury with the right to deter- 
mine whether the conduct of the defendant is deceptive or 
unfair. A deceptive act or practice is one that tends to 
deceive, that causes a consumer to believe what is false, or 
that misleads or tends to mislead a consumer as to a mat- 
ter of fact. Deceptive acts or practices by merchants may 
consist of statements, silence, or actions. 
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On the other hand, unfair conduct is even broader 
than the concept of deceptiveness. It is conduct that 
causes or is likely to cause substantial injury to consum- 
ers which is not reasonably avoidable by consumers 
themselves and is not outweighed by benefits to consum- 
ers or competition. | 


“Substantial” injury must be more than trivial or 
speculative, and may be found if a relatively small harm is 
inflicted on a large number of consumers or if a greater 
harm is inflicted on a relatively small number of 
consumers. Substantial injury usually involves monetary 
injury or unwarranted health and safety risks. Conduct by 
a merchant is not unfair if the consumer could reasonably 
avoid an injury. 


If you find that the plaintiff has proven by a preponder- 
ance of evidence that the defendant engaged in an act or 
practice that the law has declared to be unfair or decep- 
tive or that you have determined to be unfair or decep- 
tive, the plaintiff is entitled to recover actual damages for 
any money, property, or thing of value that was lost as a 
result of the defendant’s unfair or deceptive acts or 
practices. 


USE NOTE 


Tenn. Code Ann. § 47-18-104(b) lists a number of specific acts 
and practices that have been deemed to be unfair or deceptive as 
a matter of law. When a plaintiff relies solely on the “catch-all” 
provision in Tenn. Code Ann. § 47-18-104(b)(27) the third and 
fourth paragraph of this charge should not be given. 


COMMENT 


This instruction is based on the language of the statute and 
Tucker v. Sierra Builders, 180 5.W.3d 109 (Tenn. Ct. App. 
2005). 


If the defendant’s conduct is willful or knowing, the statute 
permits the trial court to award up to treble damages. Tenn. 
Code Ann. § 47-18-109(a)(3). The statute provides that the trial 
court makes the decision of whether the conduct is willful or 
knowing. Concrete Spaces, Inc. v. Sender, 2 5.W.3d 901 (Tenn. 
1999). 


The Consumer Protection Act applies to a sale of real estate 
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offered for sale by realtor in course of real estate trade but does 
not apply to the purchase of real property from a vendor who was 
not generally engaged in sale of real property in course of real 
estate trade. Ganzevort v. Russell, 949 S.W.2d 293 (Tenn. 1997). 
See also Fayne v. Vincent, S.W.3d 162 (Tenn. 2009) for circum- 
stances to consider in determining if a developer, contractor or. 
realtor comes under the Consumer Protection Act when selling 
his or her own residence. 


Research References 


West’s Key Number Digest 
Consumer Protection ¢=40 


Legal Encyclopedias 


C.J.S., Credit Reporting Agencies; Consumer Protection §§ 108 to 113; Trade- 
Marks, Trade-Names, and Unfair Competition §§ 237 to 238 
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T.P.1.—CIVIL 11.47 Consumer Protection 
Claim Brought With a 
Separate Claim for 


Punitive Damages 
Under Another Theory 


Plaintiff has sued defendant under two separate 
claims. First, the plaintiff has sued defendant under the 
Tennessee Consumer Protection Law. Second, the plaintiff 
has sued the defendant under the law of [fraud] [negligent 
misrepresentation] [deceit]. 


[charge Tennessee Consumer Protection Law and dam- 
age section T.P.I.—Civil 11.45] 


[charge other theory, damages and punitive damages 
sections] 


[go over verdict form] 


You must consider each claim separately and deter- 
mine whether the plaintiff should recover under one of 
the claims, both of the claims or neither of the claims. If 
you find in favor of the plaintiff the plaintiff will be 
awarded the amount of damages, if any, you find to be 
appropriate. However, if you find for the plaintiff on both 
the Tennessee Consumer Protection Law claim and the 
claim based on [fraud] [negligent representation] [deceit], 
the plaintiff will not be permitted to collect damages 
under both claims but instead will have to choose whether 
to accept the damages under the Tennessee Consumer 
Protection Law or the damages under the claim based on 
[fraud] [negligent representation] [deceit]. In other words, 
if you decide the plaintiff should recover monetary dam- 
ages from the defendant the plaintiff will be able to re- 
cover those damages only once, even if you find that the 
plaintiff has proved both the Tennessee Consumer Protec- 
tion Law claim and the claim based on [fraud] [negligent 
representation] [deceit]. 


COMMENT 


_ The purpose of this instruction and the accompanying jury 
verdict form set forth in Appendix D is to assist the bench and 
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bar in meeting the requirements for instructing the jury in cases 
in which a plaintiff seeks recovery of multiple damages under a 
statute (e.g. the Tennessee Consumer Protection Law) as well as 
punitive damages under a common law theory such as fraud, 
misrepresentation, or other theory. The decision in Concrete 
Spaces, Inc. v. Sender, 2 S.W.3d 901 (Tenn. 1999) permits a 
plaintiff to elect which type of damages to accept after the 
factfinders have determined whether to award one or both types 
of damages. 


Concrete Spaces mandates that the jury must be told about 
each theory of liability and the standard of liability for any 
enhanced damages. The instruction set forth above assumes that 
the plaintiff is pursuing damages under the Tennessee Consumer 
Protection Law and under some common law theory. Of course, 
the instruction must be modified if the plaintiff is proceeding 
under a different statutory theory. 


Concrete Spaces also reminds us that the determination of 
whether a defendant’s acts were willful or intentional under the 
Tennessee Consumer Protection Law is a decision for the trial 
judge, not the jury. Concrete Spaces, Inc. v. Sender, 2 S.W.3d 
901, 910 (Tenn. 1999). Therefore, a plaintiff has a right to hear 
the jury’s determination about the amount of punitive damages 
awarded and the trial judge’s determination about whether treble 
damages and attorney’s fees will be awarded before the plaintiff 
must decide which damages to elect. 


Finally, Concrete Spaces cautions that the jury verdict form 
that uses special interrogatories should use language consistent 
with the instructions themselves in an effort to avoid juror 
confusion. A sample jury verdict form is found in Appendix D. 
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EK. DISCRIMINATORY PRACTICES 


(a) Introduction and Definitions 


T.P.1.—CIVIL 11.50 Introduction 


This lawsuit is based on the defendant’s alleged viola- 
tion of the Tennessee Human Rights Act. This law is 
intended to prohibit discrimination in [employment] [pub- 
lic accommodations] [housing] based upon [race] [creed] 
[color] [religion] [sex or gender] [age]' or [national origin]. 
The Act is designed to protect each individual’s personal 
dignity, to insure the realization of every citizen’s full 
productive capacity and to preserve the rights and privi- 
leges of all persons in this state. 


USE NOTE 


The instruction should be shortened by using the proper 
bracketed phrase. 


COMMENT 
This instruction is based upon T.C.A. § 4-21-101. 


After referring to the above purposes, the Court in Harman 
v. Moore’s Quality Snack Foods, 815 S.W.2d 519 (Tenn. App. 
1991), held that the exclusive remedy provision in the Workers 
Compensation Law does not prohibit a claim under this law. 


The purpose and intent of the Tennessee Act is to provide for 
execution in Tennessee of the federal civil rights laws. Bennett 
v. Steiner-Liff Iron & Metal Co., 826 S.W.2d 119 (Tenn. 1992); 
Campbell v. Florida Steel Corp., 919 S.W.2d 26 (Tenn. 1996). 


11.50 in employment and public 


‘Applies only to discrimination accommodations. 
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T.P.1.—CIVIL 11.51 Discriminatory Practice 
Definitions 


The plaintiff contends that the defendant has engaged 
in certain discriminatory practices. A discriminatory 
practice is defined as any act or practice where a person 
or group of persons is given preferential or different treat- 
ment because of [race] [creed] [color] [religion] [sex or 
gender] [age] or [national origin]. 


COMMENT 


Based on T.C.A. § 4-21-102(3); see T.C.A. § 4-21-102 (1)—(19) 
for other definitions. 


Research References 


West’s Key Number Digest 
Civil Rights 110 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 22, 25 to 26, 30 to 34, 37, 41 to 42, 45, 67 
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T.P.1.—CIVIL 11.52 Coercion—Intimidation 


It is a discriminatory practice for a person to [coerce] 
[intimidate] [threaten] [or] [interfere with] a person who 
has exercised any right granted or protected by the Ten- 
nessee Human Rights Act [or] [a person who has aided or 
encouraged a third person to exercise those rights pro- 
tected by the Tennessee Human Rights Act.] 


COMMENT 


Based on T.C.A. § 4-21-601(d). The State is a person within 
the meaning of T.C.A. § 4-21-102(14). Roberson v. Univ. of Tenn., 
912 S.W.2d 746 (Tenn. App. 1995). 


Research References 


West’s Key Number Digest 
Civil Rights ¢113 


Legal Encyclopedias 
C.J.S., Civil Rights § 28 
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(b) Employment Discrimination 


T.P.L—CIVIL 11.53 Employer 
Discriminatory 
Practices 


It is unlawful for an employer to discriminate against 
any person because of [race] [creed] [color] [religion] 
[gender] [age] [national origin] by [failing or refusing to 
hire that person] [discharging that person] [discriminat- 
ing against that person with respect to compensation or to 
the terms, conditions or privileges of employment.] 


COMMENT 
Based on T.C.A. § 4-21-301(1) and § 4-21-601(d). 


In order to establish a prima facie case of retaliatory dis- 
charge, a plaintiff must prove the following: (1) the plaintiff 
engaged in a protected activity; (2) the exercise of plaintiffs 
protected civil rights was known to the defendant; (3) the 
defendant thereafter took an employment action adverse to the 
plaintiff; and (4) there was a causal connection between the 


protected activity and the adverse employment action. Newsom 
v. Textron Aerostructures, 924 S.W.2d 87 (Tenn. App. 1995). 


Osagie v. Peakload Temporary Services, 91 S.W.3d 326, 
329 (Tenn. Ct. App. 2002) perm. app. denied (2002) addresses the 
case of race discrimination. In order to establish a prima facia 
case of race discrimination, a plaintiff who alleges discrimination 
based upon race must prove by a preponderance of the evidence 
that: (1) the Plaintiff is a member of a racial minority; (2) the 
Plaintiff was satisfactorily performing his job duties; (3) the 
Plaintiff was subject to an adverse employment action; and, (4) 
the Plaintiff was either replaced by a non-minority or similarly 
situated non-minority employees were treated more favorably. 


For a discussion of the difference between disparate treat- 


ment allegations and disparate impact allegations, see Haynes v. 
City of Lexington, 334 S.W.3d 207 (Tenn. Ct. App. 2009). 


Research References 


West’s Key Number Digest 
Civil Rights 141 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 1438 to 144; Civil Rights § 146; Civil Rights § 157; Civil 
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Rights § 160 
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T.P.L—CIVIL 11.54 Classification— 
Employees 


It is a discriminatory practice for an employer to limit, 
segregate or classify an employee or applicant for employ- 
ment in any way that would adversely affect an employ- 
ee’s status or would deprive or tend to deprive an individ- 
ual of employment opportunities because of [race] [creed] 
[color] [religion] [gender] [age] [national origin]. 


Research References 


West’s Key Number Digest 
Civil Rights 143 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 148 to 149 
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(c) Age Discrimination 


T.P.L.—CIVIL 11.55 Age Discrimination 
Requirements—Burden 
of Proof 


In order to recover, a plaintiff who alleges discrimina- 
tion based upon age must prove by a preponderance of 
the evidence that: 


1. The plaintiff was at least forty years of age and 
was qualified to perform the required duties; 


2. The plaintiff was [discharged] [not hired]; 


3. [The plaintiff was replaced] [The position was 
filled] by a younger person; and, 


4, Age was the determining factor in the defendant’s 
decision to [discharge] [not hire] the plaintiff. If 
the defendant has presented evidence of a legiti- 
mate non-discriminatory reason for [discharging] 
[not hiring] the plaintiff, the plaintiff must prove 
by a preponderance of the evidence that the rea- 
son given was a pretext for what was, in fact, an 
age-based determination. 


COMMENT 


This instruction is supported by Brenner v. Textron 
Aerostructures, 874 S.W.2d 579 (Tenn. App. 1993). The burden 
is not upon the employer to show an absence of age 
discrimination. 


The instruction follows the requirements set out in McDon- 
nell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 
L.Ed.2d 668 (1973) (dealing with race discrimination specifically, 
but providing guidelines followed in Tennessee in age discrimina- 
tion claims also); Brenner v. Textron Aerostructures, 874 
S.W.2d 579 (Tenn. App. 1993); Loeffler v. Kjellgren, 884 S.W.2d 
463 (Tenn. App. 1994). 


Termination of a competent employee during cutbacks due to 
economic necessity is insufficient to show age discrimination. 
Brenner v. Textron Aerostructures, 874 S.W.2d 579 (Tenn. 
App. 1993). 
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Spreading the former duties of a terminated employee 


amongst the remaining employees is not replacement. Loeffler v. 
Kjellgren, 884 S.W.2d 463 (Tenn. App. 1994). 


Under the Age Discrimination in Employment Act (ADEA), a 
plaintiff may assert claims of disparate treatment or disparate 
impact discrimination. Disparate treatment involves an employer 
who treats individuals from a protective group differently and 
less favorably than other individuals. “Disparate impact involves 
a claim where a facially-neutral employment policy, such as an 
applicant testing procedure or height and weight requirement, 
has the effect of treating individuals in the protective class less 
favorably.” Moore v. Nashville Electric Power Board, 72 
S.W.3d 6438, 651 (Tenn. Ct. App. 2001). 


Research References 


West’s Key Number Digest 
Civil Rights 168, 380 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 182 to 185, 190 to 192, 194 to 195, 197 to 200, 391, 434 
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(d) Disability Discrimination 


T.P.I.—CIVIL 11.56 Disability 
Discrimination Burden 
of Proof 


It is unlawful for an employer intentionally to discrim- 
inate against an employee because of a disability. To prove 
intentional disability discrimination in this action, the 
Plaintiff must prove by a preponderance of the evidence 
that: 


1. Plaintiff had a covered disability at the time of the 
challenged employment decision; 


2. Plaintiff was qualified for the position at issue at 
the time of the challenged employment decision; 
and 


3. Defendant intentionally discriminated against the 
Plaintiff by subjecting him/her to an adverse 
employment action solely because of a proven 
disability. 


To prove that Plaintiff has a covered disability, the 
Plaintiff must prove one of the following: 


1. Plaintiff has a physical or mental impairment that 
substantially limits one or more major life activi- 
ties; 


2. Plaintiff has a record of such impairment; or 


3. Defendant incorrectly treated Plaintiff as being 
substantially limited in one or more major life 
activities. 


To prove that Plaintiff is qualified for the position at 
issue, the Plaintiff must prove that he/she was at the rele- 
vant time able to perform the essential job functions of 
the employment position in question. The Plaintiff is not 
considered qualified for the job position at issue if his/her 
stated condition to some degree prevented or impaired 
performance of the duties of the position. 
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An “adverse employment action” is a material and 
unfavorable change in the terms and conditions of 
employment. Not every unpleasant matter occurring at 
work and not every action by an employer that an em- 
ployee disagrees with or dislikes constitutes an adverse 
employment action. Some examples of an adverse employ- 
ment action are: a termination of employment, a demotion 
with a decrease in wage or salary, reclassification to a less 
distinguished title, a material loss of benefits, significantly 
diminished material responsibilities, or other factors that 
might be unique to a particular situation. 


COMMENT 


Cancer is an illness that may be perceived or regarded as 


limiting a major life activity in a substantial manner. Forbes uv. 
Wilson Cty. Emergency, 966 S.W.2d 417 (Tenn. 1998). 


For a thorough discussion of the law of handicap discrimina- 


tion see Barnes v. Goodyear Tire & Rubber Co., 48 S.W.3d 
698 (Tenn. 2000). 
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(e) Sexual Harassment 


T.P.I.—CIVIL 11.57 Sexual Harassment— 
Hostile Work 
Environment—Employee 
Liability—Burden of 
Proof 


Plaintiff claims to have been sexually harassed. Sexual 
harassment includes unwelcome sexual advances, unwel- 
come requests for sexual favors and similar verbal or phys- 
ical conduct, or any unwelcome conduct which, while not 
overtly sexual, would not have occurred but for the 
plaintiffs gender. 


In order to recover for sexual harassment against the 
employer, plaintiff must prove by a preponderance of the 
evidence that: 


1. The plaintiff was sexually harassed; and 


2. The sexual harassment created a hostile work 
environment or unreasonably interfered with 
plaintiffs work performance; and 


3. The sexual harassment caused plaintiff's physical 
or mental well being to be seriously affected; and 


4. The employer had notice of the sexual harassment 
and the hostile work environment or unreasonable 
interference with plaintiffs work performance; 
and 


5. The employer failed to take prompt and appropri- 
ate corrective action to eliminate the harassment. 


USE NOTE 


The first item for proof shown in Campbell v. Florida Steel 
Corp., 919 S.W.2d 26 (Tenn. 1996), is that the employee is a 
member of a protected Class. This appears to be a question of law 
for the Court and is omitted from the instruction. 


COMMENT 


To prevail on a hostile work environment claim in a sexual 
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harassment case, an employee must assert and prove that (a) the 
employee was subjected to unwelcome sexual harassment; (b) the 
harassment occurred because of the employee’s gender; (c) the 
harassment affected a “term, condition, or privilege of employ- 
ment; and (d) the employer knew, or should have known, of the 
harassment and failed to respond with prompt and appropriate 
corrective action. Campbell v. Florida Steel Corp., 919 S.W.2d 
26 (Tenn. 1996). In a case claiming racial harassment, the above 
requirement “(b)” would read: racially motivated conduct that 
constituted as unreasonably abusive or offensive work related 
environment or adversely affected the reasonable employee’s abil- 
ity to do his or her job. Intimidation and hostility toward women 
because they are women can obviously result from conduct other 
than explicit sexual advances. Constructive discharge: When 
an employee involuntarily resigns in order to escape intolerable 
and illegal employment requirements to which the employee is 
subjected because of race, color, religion, sex, or national origin, 
the employer has committed a constructive discharge. Only a 
showing that a reasonable employer would have foreseen the em- 
ployee’s resignation and that the employer knowingly permitted 
conditions of discrimination so intolerable that a reasonable 
person subject to them would resign is required. 


Sexual harassment may occur when conduct of a sexual 
nature affects an individual’s work or educational experience or 
creates an intimidating, hostile or offensive work or educational 
environment. McClellan v. Board of Regents of State, 921 
S.W.2d 684 (Tenn. 1996). 


There are three kinds of sexual harassment: (1) hostile work 
environment created by non-supervisory employees; (2) quid pro 
quo harassment; (3) hostile work environment created by 
supervisory employees. As to the first, plaintiff must prove: (1) 
employee was subjected to unwelcome sexual harassment; (2) the 
harassment occurred because of plaintiff's gender; (3) the harass- 
ment affected a “term, condition, or privilege” of employment; (4) 
employer knew or should have known of the harassment and 
failed to respond with prompt and appropriate action. 


Quid pro quo harassment occurs when a supervisor condi- | 
tions employment benefits on sexual favors and plaintiff must 
show: (1) employee was subjected to unwelcome sexual harass- 
ment in the form of sexual advances or requests for sexual favors; 
(2) the harassment complained of was based on sex; (3) employ- 
ee’s submission to such advances or requests was an express or 
implied condition for job benefits or a job detriment; and (4) re- 
spondeat superior liability. 
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In supervisor-created hostile work environment, the supervi- 
sor does not use authority to obtain sexual favors but creates a 
hostile work environment as if created by another employee. Li- 
ability is dependent on: (1) whether supervisor’s harassing ac- 
tions were foreseeable or fell within the scope of employment; 
and (2) whether employer responded adequately and effectively 
to negate liability. Carr v. United Parcel Serv., 955 S.W.2d 832 
(Tenn. 1997). 


Conduct underlying hostile work environment claim need not 
be clearly sexual in nature, but rather the key inquiry is whether 
employee of one race or gender is subjected to disadvantageous 
terms or conditions of employment to which members of another 


race or gender are not exposed. Spicer v. Beaman Bottling Co., 
937 S.W.2d 884 (Tenn. 1996). 


Respondeat superior is applicable when: (1) an employer 
empowers a supervisor to alter job benefits; (2) the supervisor 
abuses the empowerment by making a subordinate’s job benefits 
contingent upon receipt of sexual favors; and (3) the subordinate 
reasonably believes that the supervisor has the actual or appar- 


ent authority to alter the subordinate’s job benefits. Sanders v. 
Lanier, 968 S.W.2d 787 (Tenn. 1998). 


Supplemental Comment—Vicarious Liability 


The liability of an employer for sexual harassment of an em- 
ployee is seldom within the scope of employment as the term was 
originally understood by the general law of Respondeat Superior 
as mentioned in Carr v. United Parcel Serv., 955 S.W.2d 832 
(Tenn. 1997). Since the publication of that case the U.S. Supreme 
Court has published two cases— Burlington Industries, Inc. v. 
Ellerth, 524 U.S. 742, 118 S.Ct. 2257, 141 L.Ed.2d 633 (1998), 
and Faragher v. City of Boca Raton, 524 U.S. 775, 118 S.Ct. 
2275, 141 L.Ed.2d 662 (1998) —requiring some change in the 
rule of Carr. Tennessee has responded as to supervisor sexual 
harassment in the case of Parker v. Warren County Utility 
Dist., 2 S.W.3d 170 (Tenn. 1999). An employer is subject to vicari- 
ous liability to a victimized employee for actionable hostile work 
environment sexual harassment by a supervisor with immediate 
(or successively higher) authority over the employee. The defend- 
ing employer may raise an affirmative defense to liability or dam- 
ages when no tangible employment action has been taken. The 
affirmative defense is comprised of two necessary elements: (1) 
that the employer exercised reasonable care to prevent and cor- 
rect promptly any sexually harassing behavior; and (2) that the 
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plaintiff employee unreasonably failed to take advantage of any 
preventive or corrective opportunities provided by the employer 
or that the employee unreasonably failed to otherwise avoid the 
harm. The affirmative defense shall not be available to the 
employer when the supervisor’s sexual harassment has culmi- 
nated in a tangible employment action. 


Research References 


West’s Key Number Digest 
Civil Rights <=145, 167, 240 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 151 to 152, 181, 303, 387 
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(f) Labor Organizations 
T.P.1.—CIVIL 11.58 Exclusion 


It is a discriminatory practice for a labor organization 
to exclude, expel from membership or otherwise discrimi- 
nate against a member or applicant for membership 
because of [race] [creed] [color] [religion] [gender] [age] 
[national origin]. 


Research References 


West’s Key Number Digest 
Labor Relations ¢=24 


Legal Encyclopedias, 
C.J.S., Labor Relations § 8 
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T.P.I.—CIVIL 11.59 Segregation or 
Classification 


It is a discriminatory practice for a labor organization 
to limit, segregate or classify its members or applicants 
for membership on the basis of [race] [creed] [color] 
[religion] [gender] [age] [national origin] if the practice 
limits or deprives any person of employment opportuni- 
ties or adversely affects the status of an employee or an 
applicant for employment. | 
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T.P.1.—CIVIL 11.60 Referral 


It is a discriminatory practice for a labor organization 
to fail or refuse to refer a person for employment on the 
basis of [race] [creed] [color] [religion] [gender] [age] 
[national origin] if the practice limits or deprives any 
person of employment opportunities or adversely affects 
the status of an employee or an applicant for employment. 
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T.P.L.—CIVIL 11.61 Employment Agency 


It is a discriminatory practice for an employment 
agency to classify, refer for employment, fail or refuse to 
refer for employment or otherwise discriminate against 
any person because of [race] [creed] [color] [religion] 
[gender] [age] [national origin]. 


Research References 


West’s Key Number Digest 
Labor Relations 17 


Legal Encyclopedias 
C.J.S., Labor Relations § 19 
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T.P.1.—CIVIL 11.62 Apprenticeship & 
Training Programs 


It is a discriminatory practice for [an employer] [labor 
organization] [joint labor management committee] con- 
trolling apprenticeships, training or retraining programs, 
to discriminate against any person because of [race] 
[creed] [color] [religion] [gender] [age] [national origin] in 
its admission or employment practices for these programs 
or by publishing or circulating any statement, advertise- 
ment or publication relating to admission or employment 
practices for these programs indicating a preference based 
on [race] [creed] [color] [religion] [gender] [age] [national 
origin]. [A statement, advertisement or publication may, 
however, indicate a preference based on religion or gender 
when religion or gender is a legitimate occupational qual- 
ification for employment.] 


USE NOTE 


When a person’s sex or religious affiliation is a bona fide oc- 
cupational qualification for a particular employment or occupa- 
tion, it is not a violation of the above rule for an advertisement or 
publication to indicate a preference, a limitation or specification 
based on an applicant’s sex or religion. 


Research References 


West’s Key Number Digest 
Labor Relations 63 


Legal Encyclopedias 
C.J.S., Labor Relations § 37 
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(¢) Parental Leave 


T.P.I.—CIVIL 11.63 Parental Leave 


An individual who has been employed as a full-time 
employee at a job site or location by the same employer 
for at least twelve (12) consecutive months is entitled to 
be absent from employment for a period of up to but not 
more than four (4) months for adoption, pregnancy, child 
birth and nursing the infant. The employee must give the 
employer at least three (3) months notice of the anticipated 
date of departure, the length of absence and the intent to 
return to full-time employment. For adoption, such paren- 
tal leave entitlement begins when the employee receives 
custody of the child. 


Upon an employee’s return to employment from paren- 
tal leave, the employee must be restored to the previous 
position or to a similar position with the same status, pay, 
employment benefits, length of service, and seniority as 
existed on the date the parental leave began. Failure to 
comply with this requirement is a discriminatory practice. 


USE NOTE 


This instruction is based on the Tennessee Parental Leave 
Act, T.C.A. § 4-21-408. 


COMMENT 


The Tennessee Human Rights Act is a comprehensive anti- 
discrimination statute intended to further the policies of the 
federal Civil Rights Act, including the Pregnancy Discrimination 
Act of 1978. The Act does not require employers to make it easier 
for pregnant employees to work or to treat them specially, but to 
treat them the same as other employees on the basis of their abil- 
ity or inability to work. An unlawful employment practice occurs 
whenever pregnancy alone is a motivating factor for an adverse 
employment action. That is, she must demonstrate that she was 
treated differently than other temporarily disabled employees 
because of her pregnancy or pregnancy related condition. The 
plaintiff may show intentional discrimination or may show the 
four requirements: (1) she was pregnant; (2) she was qualified for 
the job; (3) she was subjected to an adverse employment action; 
and (4) there was a nexus between her pregnancy and the adverse 


450 


Ch. 11 STATUTORY ACTIONS 11.63 


employment action. Nexus is shown by proof that comparable 
non-pregnant employees received more favorable treatment. 
Spann v. Abraham, 36 S.W.3d 452 (Tenn. App. 1999). 


Research References 


West’s Key Number Digest 
Civil Rights <=162 


Legal Encyclopedias 
C.J.S., Civil Rights § 172 
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(h) Public Accommodations 


T.P.IL.—CIVIL 11.64 Place of Public 
Accommodations 
Discrimination 
Forbidden 


It is a discriminatory practice for any person to deny 
an individual the full and equal enjoyment of [goods] [ser- 
vices] [facilities] [privileges] [advantages] [accommoda- 
tions] of a place of public accommodation, resort or amuse- 
ment on the grounds of [race] [creed] [color] [religion] 
[gender] [age] [national origin]. 


USE NOTE 


This instruction is based upon T.C.A. §§ 4-21-501 et seq. It 
should be noted that § 503 of the statute permits segregation on 
the basis of sex in regard to sleeping rooms, bathrooms, health 
clubs, and rooms for changing clothes. 


Research References 


West’s Key Number Digest 
Civil Rights <=119 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 11, 53 to 55 
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(i) Real Estate 


T.P.IL—CIVIL 11.65 Real Estate Buying, 
Selling or Renting 


It is a discriminatory practice for any person, because 
of: [race] [creed] [color] [religion] [gender] [age] [handi- 
cap] [familial status] [national origin] to: (select the rele- 
vant claim of discrimination) 


(1) Refuse to sell or rent, refuse to negotiate for the 
sale or rental of or otherwise make unavailable 
any real property or housing to a person; 


(2) Discriminate against any person in the terms, 
conditions, or privileges of sale or rental of real 
property or housing or in the provision of services 
or facilities relating to the property or housing 
accommodation; 


(3) Refuse to receive or transmit a good faith offer to 
purchase, rent or lease real property or housing; 


(4) Represent to a person that real property or hous- 
ing is not available for inspection, sale, rental or 
lease when it, in fact, is so available or to refuse 
to permit a person to inspect real property or 
housing; 


(5) Print, publish or circulate or cause to be printed, 
published or circulated a notice, statement, adver- 
tisement or sign, including a form of application 
for the purchase, rental or lease of real property 
or housing, that indicates, directly or indirectly, a 
limitation, specification or discrimination as to 
race, color, creed, religion, gender, handicap, fa- 
milial status or national origin; 


(6) Offer, solicit, accept, use or retain a sale or rental 
listing of real property or housing with the under- 
standing that a person may be discriminated 
against in the sale, rental, lease or the furnishing 
of facilities and services relating to that real prop- 
erty or housing accommodation; or 
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(7) Deny any person access to, or membership or 
participation in, any multiple-listing services, real 
estate brokers’ organization or other service, or- 
ganization or facility relating to the business of 
selling or renting dwellings or to discriminate 
against such person in the terms or conditions of 
such access, membership or participation. 


USE NOTE 


It is doubtful that any case would involve more than two or 
three of the above different claims of discrimination. One should 
select the relevant claims and ignore the rest. 


Research References 


West’s Key Number Digest 
Civil Rights 131 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 74, 87 
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T.P.1.—CIVIL 11.66 Disability 
Discrimination 


It is a discriminatory practice for a person to discrim- 
inate in the [sale] [rental] of, or otherwise make unavail- 
able or deny a dwelling to any [buyer] [renter] because of 
a disability of: 


(1) The [buyer] [renter]; 


(2) A person residing in or intending to reside in the 
dwelling after it is [sold] [rented] or made avail- 
able; or 


(3) Any person associated with the [buyer] [renter]. 


It is a discriminatory practice for a person to discrim- 
inate against another person in the terms, conditions, or 
privileges of the [sale] [rental] of a dwelling or in the pro- 
vision of [services] [facilities] in connection with such 
dwelling, because of a disability of: 


(1) The person; 


(2) A person residing in, or intending to reside in, the 
dwelling after it is [sold] [rented] or made avail- 
able; or 


(3) Any person associated with the person. 
USE NOTE 


NOTE EXCEPTIONS: A tenant who would constitute a direct 
threat to the health and safety of other individuals or whose 
tenancy would result in substantial physical damage to the prop- 
erty of others. T.C.A. § 4-21-601(b)(5). 


Tennessee Human Rights Act definition of disability: T.C.A. 
§ 4-21-102(3). For discrimination in the employment of persons 
with a disability, see T.C.A. § 8-50-1083. 


Research References 


West’s Key Number Digest 
Civil Rights ¢=107, 173 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 2, 7, 18, 20, 44, 49 to 53, 64, 86, 201 to 212, 214 to 217, 
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221 
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T.P.IL.—CIVIL 11.67 Hazard Insurance 


It is a discriminatory practice for a person in the in- 
surance business to: [refuse to enter into] [discriminate in 
the terms, conditions, or privileges of] a contract of insur- 
ance against hazards relating to housing or real property 
because of the: [race] [creed] [color] [religion] [gender] 
[age] [national origin] of the person [owning the real prop- 
erty] [residing in or near the housing accommodation]. 


COMMENT 
Based upon T.C.A. § 4-21-601(c). 


457 


11.70 T.P.I.—CIVIL Ch. 11 


(Gj) Malicious Harassment 


T.P.I.—CIVIL 11.70 Malicious Harassment 


It is unlawful for any person knowingly to intimidate 
or harass another person because of the other person’s 
[race] [color] [religion] [ancestry] [national origin] by 
[causing or threatening to cause, by word or act, physical 
injury to another person] [damaging, destroying, or defac- 
ing, or threatening to damage, destroy, or deface, by word 
or act, any real or personal property of another person.] [ 
The word “deface” includes, but is not limited to, cross 
burning or the placing of any word or symbol commonly 
associated with racial, religious, or ethnic terrorism on 
the property of another person without permission. | 


USE NOTE 


This instruction is based upon T.C.A. § 4-21-701(b) which 
states that a plaintiff may recover special and general damages 
including damages for emotional distress, punitive damages, rea- 
sonable attorney’s fees and costs. 


COMMENT 


A claim of malicious harassment requires that a defendant 
acted maliciously, i.e., ill will, hatred or spite, and unlawfully 
intimidated another from the free exercise or enjoyment of a 
constitutional right by injuring or threatening to injure or coerc- 
ing another person or by damaging, destroying or defacing any 


real or personal property of another person. Washington uv. 
Robertson County, 29 8.W.3d 466 (Tenn. 2000). 


A claim may be brought against an individual or an employee 


of a government agency or a governmental entity. Washington 
v. Robertson County, 29 S.W.3d 466, 476 (Tenn. 2000). 


Research References 


West’s Key Number Digest 
Civil Rights ¢114 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 34, 39 to 40 
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(k) Damages 
T.P.I.—CIVIL 11.74 Introduction 


If, under the court’s instructions, you find that the 
defendant engaged in any one or more of the discrimina- 
tory practices alleged by the plaintiff, and you find that 
the plaintiffs damages were legally caused by the defen- 
dant’s discriminatory practices, then you shall award the 
plaintiff the actual damages that the plaintiff has 
sustained. The damages you may award are: 


For wrongful loss of employment, plaintiff shall be 
awarded back pay and the present value of any lost 
employment benefits. Back pay is the sum of wages the 
plaintiff would have earned from [the date of termination 
of employment] [the date defendant refused to hire] 
through today’s date. 


COMMENT 


The legislature, having clearly indicated when punitive dam- 
ages are to be considered, has declined to permit such damages 
unless specifically authorized. Thus punitive damages under the 
Tennessee Human Rights Act are only available in cases involv- 
ing discriminatory housing practices. Carver v. Citizen Utili- 
ties Co., 954 S.W.2d 34 (Tenn. 1997). 


Research References 


West’s Key Number Digest 
Civil Rights €=269.1, 454 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 315 to 316, 473 
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T.P.L—CIVIL 11.75 Embarrassment and 
Humiliation 


You shall award a sum of money to compensate plain- 
tiff for any embarrassment and humiliation the plaintiff 
actually suffered as a legal result of the defendant’s al- 
leged unlawful discriminatory practice(s). The words 
“embarrassment” and “humiliation” are used in their ev- 
eryday meaning. Not every embarrassment and humilia- 
tion, however, is compensable. Embarrassment and humil- 
iation are compensable only when a reasonable person 
with ordinary sensibilities under the same or similar cir- 
cumstances would be embarrassed or humiliated. 


There is no mathematical formula for computing rea- 
sonable compensation for embarrassment and humilia- 
tion, nor is the opinion of any witness required as to the 
amount of such compensation. 


In making an award for such damages, you must use 
your best judgment and establish and amount of damages 
that is fair and reasonable in light of the evidence before 
you. 


COMMENT 


The law against discrimination seeks to remedy an evil that 
threatens not only the rights and proper privileges of inhabitants 
but menaces the institutions and foundation of a free democratic 


society. It seeks to remedy nonphysical injuries. Harman uv. 
Moore’s Quality Snack Foods, 815 S.W.2d 519 (Tenn. App. 
1991). 


Research References 


West’s Key Number Digest 
Civil Rights 2738, 454 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 315 to 316, 473 


460 


Ch. 11 STATUTORY ACTIONS 11.76 
 T.P.I—CIVIL 11.76 Mitigation of Damages 


The plaintiff has a duty to mitigate damages. Any back 
pay and employment benefits you award the plaintiff shall 
be reduced by any employment earnings and benefits the 
plaintiff earned or could have earned through reasonable 
diligence. 


The defendant has the burden of establishing that the 
plaintiff failed to use reasonable diligence in mitigating 
damages. The defendant must prove both the availability 
of suitable and comparable substitute employment and 
the lack of reasonable diligence on the part of the plaintiff. 


Research References 


West’s Key Number Digest 
Civil Rights 269.1, 272, 454 


Legal Encyclopedias 
C.J.S., Civil Rights §§ 315 to 316, 473 
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F. TENNESSEE ADULT PROTECTION LAW 


T.P.I.—CIVIL 11.80 Tennessee Adult 
Protection Law 


Plaintiff claims that the defendant violated the Ten- 
nessee Adult Protection Law. This law allows a plaintiff to 
recover compensatory damages for abuse or neglect, 
sexual abuse or exploitation, or for theft of money or 
property. | 


In deciding whether the defendant violated the Ten- 
nessee Adult Protection Law you must determine whether 
the defendant abused, neglected, sexually abused, ex- 
ploited, or unlawfully took plaintiff's money or property. 


This law defines “abuse or neglect” as the infliction of 
physical pain, injury, or mental anguish, or the depriva- 
tion of services by a caretaker that are necessary to 
maintain the health and welfare of an adult or a situation 
in which an adult is unable to provide or maintain the ser- 
vices that are necessary to maintain that person’s health 
or welfare. 


This law also defines “exploitation” as the improper 
use by a caretaker of funds that have been paid by a 
governmental agency to an adult or to the caretaker for 
the use or care of the adult. 


USE NOTE 


The Tennessee Adult Protection Act, Tenn. Code Ann. §§ 71- 
6-101 et seg., creates a private cause of action to protect certain 
adults from abuse, neglect or exploitation. 


The instruction should be modified to address only the allega- 
tions of misconduct alleged in the complaint that have been 
permitted to go to jury. For example, any reference to sexual 
abuse should be stricken from the instruction if the plaintiff has 
not alleged sexual abuse or if there was insufficient evidence of 
sexual abuse to create a jury issue. 


Tenn. Code Ann. § 71-6-120(e) provides for an award of puni- 
tive damages in accordance with the applicable standards if the 
alleged abuse, neglect or exploitation is demonstrated by clear 
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and convincing evidence. The punitive damages instructions may 
be found at T.P.I.—Civil 14.55A. 


COMMENT 
See T.C.A. §§ 71-6-101 et seq. 
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T.P.I.—CIVIL 11.81 Tennessee Adult 
Protection Law—Claim 
for Attorney Fees 


If you find plaintiff is entitled to an award of compen- 
satory damages for violation of the Tennessee Adult 
Protection Law, you must then decide if the plaintiff is 
entitled to an award of reasonable attorney fees. To be 
awarded reasonable attorney fees the plaintiff must prove 
by clear and convincing evidence that the abuse or ne- 
glect, sexual abuse or exploitation or theft resulted from 
defendants’ intentional, fraudulent or malicious conduct. 


Clear and convincing evidence is a different and 
higher standard than preponderance of the evidence. It 
means that the defendant’s wrong, if any, must be so 
clearly shown that there is no serious or substantial doubt 
about the correctness of the conclusions drawn from the 
evidence. 


If you decide that the plaintiff is entitled to an award 
of reasonable attorney fees, the judge will decide the 
amount of such fees. 

| USE NOTE 

Tenn. Code Ann. § 71-6-120(d) permits a plaintiff who proves 
abuse, neglect or exploitation by clear and convincing evidence to 
recover attorney fees. 


The instruction should be modified to address only the allega- 
tions of misconduct alleged in the complaint that have been 
permitted to go to jury. For example, any reference to sexual 
abuse should be stricken from the instruction if the plaintiff has 
not alleged sexual abuse or if there was insufficient evidence of 
sexual abuse to create a jury issue. 


It is contemplated that if (a) a plaintiff seeks a recovery of at- 
torney fees and (b) a jury question is presented on the issue a 
special interrogatory will be included on the jury verdict form 
asking if it finds that the evidence of the alleged abuse, neglect or 
exploitation has been proven by clear and convincing evidence. If 
the question is answered in the affirmative, the Court should use 
the customary post-trial procedures to determine the amount of 
the fee award. 
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COMMENT 
See T.C.A. § 71-6-120(d). 
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G. TENNESSEE MEDICAID FALSE CLAIMS 
ACT 


T.P.L.—CIVIL 11.90 Violation of the 
Tennessee Medicaid 
False Claims Act 


The State of Tennessee alleges that the Defendant(s) 
violated a Tennessee law that prohibits submission of false 
claims for payment under the TennCare program. This 
law allows the State of Tennessee to recover damages from 
the Defendant(s) if proven. 


To recover damages from the Defendant(s) for a viola- 
tion of this law, the State must prove by a preponderance 
of the evidence that the Defendant(s): 


1. [Presented, or caused to be presented, to the state 
a claim for payment under the TennCare program 
knowing such claim is false or fraudulent; or] 


2. [Made, used, or caused to be made or used, a rec- 
ord or statement to get a false or fraudulent claim 
under the TennCare program paid for or approved 
by the state knowing such record or statement was 
false; or] 


3. [Conspired to defraud the state by getting a claim 
allowed or paid under the TennCare program 
knowing such claim was false or fraudulent; or] 


4. [Made, used, or caused to be made or used, a rec- 
ord or statement to conceal, avoid, or decrease an 
obligation to pay or transmit money or property to 
the state, relative to the TennCare program, know- 
ing such record or statement is false.] 


“Claim” includes any request or demand for [money,] 
[property,] lor services] made to any [employee,] [officer,] 
[or agent of the state], or to any [contractor,]| [grantee,] [or 
other recipient], whether under contract or not, if any 
portion of the [money,] [property,] [or services] requested 
or demanded was issued from, or was provided by, the 
state. 
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“Knowing” and “Knowingly” mean that a person, with 
respect to information: 


1. Had actual knowledge of the information; or 


2. Acted in deliberate ignorance of the truth or falsity 
of the information; or 


3. Acted in reckless disregard of the truth or falsity 
of the information. The State is not required to 
prove that the Defendant(s) had specific intent to 
defraud. 


If you find that the Defendant(s) did engage in conduct 
that violated this law, in addition to the damages proven 
by the state, you must award a civil penalty of not less 
than five thousand dollars ($5,000) and not more than 
twenty-five thousand dollars ($25,000). The amount you as- 
sess is for you to determine based upon your consideration 
of all the evidence in the case. 


USE NOTE 


While the title of T.C.A. § 71-5-181 is the “Tennessee 
Medicaid False Claims Act,” Tennessee does not have Medicaid 
expansion and therefore a case can only be brought for TennCare 
false claims. Therefore this instruction has replaced Medicaid 
with TennCare for better jury clarity. 


If the Court determines that the defendant complied with 
part (a)(2)(A-C) of the statute based on evidence presented at 
trial or at a subsequent hearing, the Court may assess not less 
than two times the amount of damages which the state sustains 
because of the conduct. 
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VICARIOUS RESPONSIBILITY 


A. AGENCY 
T.P.I.—CIVIL 12.01 Principal and Agent—Definition 
T.P.I.—CIVIL 12.02 Scope of Authority 
T.P.I—CIVIL 12.03 Apparent Authority 
T.P.I.—CIVIL 12.04 Agent Attending to Personal Affairs 


T.P.I.—CIVIL 12.04A Factors to Determine Whether an Act 
Occurred Within the Scope of Employment 


T.P.I—CIVIL 12.05 Directed Imputation—Both Principal and 
Agent Sued 
T.P.I.—CIVIL 12.06 Contested Imputation—Principal and Agent 
Sued 
TPL CW lial 2:07 Contested Imputation—Principal Sued, Not 
Agent 
B. INDEPENDENT CONTRACTORS 
T.P.I—CIVIL 12.10 Agent or Independent Contractor— 
Distinction 
T.P.I.—CIVIL 12.11 Employer of Independent Contractor— 
Inherently Dangerous Work 
T.P.I.—CIVIL 12.12 Employer of Independent Contractor— 


Nondelegable Duty 


C. CORPORATIONS 


T.P.I.—CIVIL 12.15 Corporations—Parent or Stockholder 
Liability 


D. PARTNERSHIP 
T.P.I.—CIVIL 12.20 Definition 
T.P.I.—CIVIL 12.21 Partner—Imputation of Negligence 


EK. JOINT VENTURES 
T.P.I—CIVIL 12.30 Definition 


T.PI.— CIVIL 12.31 Imputation of Contributory Negligence to 
Plaintiff—Contested Joint Venture 


F. PARENTS 
RPE=CIVIE 12:40 Parents—General Rule 
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T.PI.—CIVIL 12.41 Duty to Supervise Minor Child 
T.P.I—CIVIL 12.42 Family Purpose Doctrine 
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A. AGENCY 
T.P.L.—CIVIL 12.01 Principal and Agent— 
Definition 


A principal can be held responsible for the acts or 
omissions of the principal’s agent. 


A person who is authorized to act for another person 
or in place of another person is an agent of that person. A 
person may be an agent whether or not payment is 
received [for services] [for the authorized act]. 


For purposes of this case, the term “agent” includes 
[both a servant and] an employee. 


The person who authorizes the agent to act is called a 
principal. For purposes of this case, the term “principal” 
includes an employer. 


USE NOTE 


The question of agency is often a question of law for the court 
in which case the judge, finding agency, instructs the jury that 
its verdict as to the principal must be the same as its verdict in 
regard to the agent. The terms, “principal” and “agent” can be 
changed to “employer” and “employee”. 


COMMENT 


An agency relationship between a real estate broker and the 
owner of real estate cannot be proven by the extrajudicial state- 
ments of the agent alone. The owner must have said or done 
something to make a broker his agent. Harben v. Hutton, 739 
S.W.2d 602 (Tenn. App. 1987); Parker v. Vanderbilt Univ. , 767 
S.W.2d 412 (Tenn. App. 1988); Board of Directors uv. 
Southwestern Petroleum Corp., 757 S.W.2d 669 (Tenn. App. 
1988). 


REAL ESTATE BROKER: A real estate broker employed by 
an owner to sell land of the owner has a duty to the owner of 
undivided fidelity and faithfulness in regard to the sale including 
a duty to refrain from prejudicing the owner’s interest in favor of 
his own. When dealing with two properties he has a duty of 
honesty, candor and fair dealing to all those with whom he is 
dealing. Youngblood v. Wall, 815 S.W.2d 512 (Tenn. App. 1991). 
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WHEN A PRIVATE PARTY EMPLOYS AN OFF-DUTY 
POLICEMAN: Private employers may be held vicariously liable 
for the acts of the off-duty officer as a security guard when: (1) 
the action taken by the off-duty officer occurred within the scope 
of private employment; (2) the action taken by the off-duty officer 
occurred outside of the regular scope of employment, if the action 
giving rise to the tort was taken in obedience to orders or direc- 
tions of the employer and the harm proximately resulted from 
the order or direction; or (3) the action was taken by the officer 
with the consent or ratification of the private employer and with 
an intent to benefit the private employer. White v. Revco 
Discount Drug Centers, Inc., 33 S.W.3d 713 (Tenn. 2000). 


An agent may serve two masters simultaneously so long as 
the objectives of one master are not contrary to the objectives of 
the other. The municipality may be vicariously liable—along with 
the private employer—for the actions taken by one of its off-duty 
officers. Liability may also be imputed to the municipality when 
all of the four circumstances are present: (1) the action taken by 
the off-duty officer involves exercise of a traditional police power; 
(2) the municipality had knowledge, either actual or constructive, 
of the action taken by the off-duty officer; (3) the action taken by 
the off-duty officer simultaneously serves the objectives of the 
private employer and the municipality; and (4) the objectives of 
the private employer and the municipality, which are both served 
by the officer’s action, are not inconsistent with each other. White 
v. Revco Discount Drug Centers, Inc., 33 S.W.3d 713 (Tenn. 
2000). 


An agent may serve two masters simultaneously when the 
objectives of the dual masters are not contrary. A person serving 
two masters may subject both to liability for the same act if the 


act is within the scope of employment. Johnson v. LeBonheur 
Children’s Med. Center, 74 S.W.3d 338 (Tenn. 2002). 


A state employed physician resident may be the agent of both 
the state and a private hospital. Johnson v. LeBonheur 
Children’s Med. Center, 74 S.W.3d 338 (Tenn. 2002). This hold- 
ing has been modified by Chapter 944, Public Acts 2004 (amend- 
ing T.C.A. § 68-11-205). 


Research References 


West’s Key Number Digest 
Principal and Agent <>1 


Legal Encyclopedias 
C.J.S., Architects § 21; Principal and Agent §§ 2 et seq., 23 et seq., 58 
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T.P.1.—CIVIL 12.02 Scope of Authority 


In order to be considered the act of the principal, the 
act of the agent must be within the scope of the agent’s 
[authority] [employment]. 


It is not necessary that a particular act or failure to 
act be expressly authorized by the principal to bring it 
within the scope of the agent’s [authority] [employment]. 
Conduct is within the scope of the agent’s [authority] 
[employment] if it occurs while the agent is engaged in 
the duties that the agent was [authorized] [employed] to 
perform and if the conduct relates to those duties. Conduct 
for the benefit of the principal that is incidental to, cus- 
tomarily connected with, or reasonably necessary to 
perform an authorized act is within the scope of the 
agent’s [authority] [employment]. 


USE NOTE 


Since § 267, Restatement of Agency, 2d. was adopted in Sain 
v. ARA Mfg., 660 S.W.2d 499 (Tenn. App. 1983), an instruction 
based thereon could be as follows: 


Before you can find the defendant to be responsible 
for the negligence, if any, of _______, you must find that 
this person negligently caused harm or loss to plaintiff in 
accordance with my instruction concerning negligence 
and, in addition, that each of the following has been 
established by the evidence: 


1. Defendant represented that _______ was a 
servant or other agent; and 


2. The representation caused plaintiff to rely 
upon the care and skill of ______; and 


3. The plaintiff was justified in relying upon 
defendants representation under’ the 
circumstances. 


COMMENT 


The above mentioned case, Sain v. ARA Mfg., 660 S.W.2d 
499 (Tenn. App. 1983), discusses the difference between contrac- 
tual or non-tort liability of a principal for the acts of his agent 
and tort liability for the acts of a servant or agent. 
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Agency does not require an explicit agreement; if facts estab- 
lish an agency relationship, it may be found to exist. An agent is 
a fiduciary with respect to matters within the scope of the agency; 
the relationship implies the principal has reposed trust and 
confidence in the agent, who is bound to exercise the utmost good 
faith, loyalty and honesty toward the principal. Roberts v. Iddins, 
797 S.W.2d 615 (Tenn. App. 1990). 


Research References 


West’s Key Number Digest 
Principal and Agent ¢=49 


Legal Encyclopedias 
C.J.S., Agency §§ 145 to 146 


473 


12.03 T.P.I.—CIVIL Ch. 12 
T.P.1.—CIVIL 12.03 Apparent Authority 


The agent’s scope of [authority] [employment] is not 
limited to the actual authorization given by the principal 
to the agent. It also includes authority that apparently has 
been given to the agent. 


Apparent authority is: 


(1) Authority that the principal either knowingly al- 
lows the agent to have or holds out the agent as 
having; or 


(2) Authority that the agent appears to have because 
of the agent’s actual authority; or 


(3) Authority that a reasonably [careful] [prudent] 
person, under all of the circumstances, would 
naturally expect the agent to have. 


USE NOTE 


This instruction amplifies T.P.I.—Civil 12.02. The three 
points are treated as three separate definitions. The second defi- 
nition, however, is a definition of implied authority which can 
arise only when some express or implied authority is shown to 
exist. 


COMMENT 


ATTORNEY-CLIENT RELATIONSHIP: Where an attorney- 
at-law is employed for a definite purpose not involving litigation, 
the authority of the lawyer does not extend to the general busi- 
ness of the client and not to the particular transaction for which 
he was employed except, as the lawyer may be specifically autho- 
rized by the client to act. Hart v. First National Bank of 
Memphis, 690 S.W.2d 536 (Tenn. App. 1985). 


When an agent fails to reveal his true status as an agent, he 
is bound as a principal. Anderson v. Durbin, 740 S.W.2d 417 
(Tenn. App. 1987). 


Apparent agency is essentially agency by estoppel; its cre- 
ation and existence depend upon such conduct by the apparent 
principal as will preclude him from denying another’s agency. To 
prove apparent agency, one must establish (1) the principal actu- 
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ally or negligently acquiesced in another party’s exercise of 
authority; (2) the third person had knowledge and a good faith 
belief that the apparent agent possessed such authority; and (3) 
the third person relied on this apparent authority to his or her 


detriment. White v. Methodist Hosp. South, 844 S.W.2d 642 
(Tenn. App. 1992). 


The first part of the definition was approved in Intersparex 
Leddin KG v. Al-Haddad, 852 S.W.2d 245 (Tenn. App. 1992). 
Apparent authority of an agent must be determined by the acts 
of the principal. Bells Banking Co. v. Jackson Centre, Inc., 
938 S.W.2d 421 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Principal and Agent €52 


Legal Encyclopedias 
C.J.S., Agency § 146 
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T.P.I.—CIVIL 12.04 Agent Attending to 
Personal Affairs 


When an agent who is acting for a principal and within 
the agent’s scope of authority incidentally attends to a 
personal matter, the principal remains responsible for the 
agent’s conduct. 


However, the principal is not responsible for the 
agent’s conduct when the agent departs from the business 
or service of the principal to do something that is not for 
the principal and not reasonably related to the agent’s 
employment. [This is true even if the injury is caused by 
the agent’s use of property or facilities entrusted to the 
agent by the principal]. 


COMMENT 


For an act to be within the scope of authority, it must be 
done in furtherance of the principal’s business or be within the 
range of behavior which could be contemplated by the principal. 
Sullivan v. Morrow, 504 8.W.2d 767 (Tenn. App. 1973). 


A full statement of this rule is found in Bowers v. Potts, 617 
S.W.2d 149 (Tenn. App. 1981). In Bowers, the court quoted the 
rule as stated in the Restatement (Second) of Agency $ 228 (1958): 


(1) Conduct of a servant is within the scope of employ- 
ment if, but only if: 


(a) it is of the kind he is employed to perform; 


(b) it occurs substantially within the authorized 
time and space limit; 


(c) it is actuated, at least in part, by a purpose to 
serve the master; and 


(d) if force is intentionally used by the servant 
against another, the use of force is not unexpect- 
able by the master. 


(2) Conduct of a servant is not within the scope of employment 
if it is different in kind from that authorized, far beyond 
the authorized time and space limits, or too little actuated 
by a purpose to serve the master. 
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When an agent or servant is working a round flammable 
objects (such as a ruptured gas line) an agent’s smoking on the 
job creates an unreasonable risk of harm and the master is liable 
for resulting harm. Shipley v. City of Johnson City, 620 S.W.2d 
500 (Tenn. App. 1981). 


Research References 


West’s Key Number Digest 
Principal and Agent ¢=48 


Legal Encyclopedias 
C.J.S., Agency §§ 268, 271 to 272, 275 
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T.P.1.—CIVIL 12.04A Factors to Determine 
Whether an Act 
Occurred Within the 
Scope of Employment 


You are to decide whether the employee was acting 
within the scope of employment. To determine whether an 
act [or omission] occurred within the scope of employ- 
ment, you must weigh and balance the facts and circum- 
stances of this case. | 


Conduct of an employee is within the scope of employ- 
ment if (a) it is of the kind the employee is employed to 
perform; (b) it occurs substantially within the authorized 
time and place limits; [and] (c) it is motivated, at least in 
part, by a purpose to serve the employer [; and (d) if the 
employee intentionally used force against another, the 
employer could reasonably expect the employee to use 
such force]. An employee’s conduct is not within the scope 
of employment if it is different in kind from that autho- 
rized, far beyond the authorized time and place limits, or 
too little motivated by a purpose to serve the employer. 


In some circumstances, an employer may be liable al- 
though the employee’s act is not expressly authorized. To 
determine whether an employee’s unauthorized conduct 
is nevertheless so similar to or incidental to the autho- 
rized conduct as to be within the scope of employment, 
you may consider the following matters of fact: (a) whether 
the act is one commonly done by such employees; (b) the 
time, place and purpose of the act; (c) the previous deal- 
ings between the employer and the employee; (d) the 
extent to which the business of the employer is ap- 
portioned between different employees; (e) whether the 
act is outside the enterprise of the employer or, if within 
the enterprise, has not been entrusted to any employee; (f) 
whether the employer has reason to expect such an act 
will be done; (g) the similarity in quality of the act done to 
the act authorized; (h) whether the employer has furnished 
the employee with the instrumentality by which the harm 
is done; (i) the extent of departure from the normal 
method of accomplishing an authorized result; and (j) 
whether the act is seriously criminal. 
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USE NOTE 


This instruction is based on Hughes v. Metropolitan 
Government of Nashville, 340 S.W.3d 352, 363-67 (Tenn. 2011) 
and Jane Doe v. Knox County Board of Education, 423 
S.W.3d 344, 352 (Tenn. App. 2013). 


The judge should only charge those factors relevant to the 
claims and defenses asserted by the parties. See, Hughes, 340 
S.W.3d at 365 (Tenn. 2011) (citing Restatement (Second) of 
Agency §§ 228, 229(2) (1958)). 
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T.P.I.—CIVIL 12.05 Directed Imputation— 
Both Principal and 
Agent Sued 


The defendants are sued as principal and agent. It has 
been established that the defendant, —______, is the 
principal and the defendant, _______, is the agent. 


If you find that the agent is [negligent] [at fault] 
[responsible], you must also find that the principal is 
[negligent] [at fault] [responsible]. However, if you find 
that the agent is not [negligent] [at fault] [responsible], 
then you must also find that the principal is not [negligent] 
[at fault] [responsible]. 


PRINCIPAL ONLY SUED 


It has been established that (agent) is the agent of 
(principal). Any act or omission of (agent) is in law the act 
or omission of (principal). [If you find that the agent is at 
fault, you also must find that the principal is at fault.] 





USE NOTE 


This instruction applies whether the principal is the plaintiff 
or the defendant. Use should be made of the appropriate terms: 
master—servant; principal—agent. 


Research References 


West’s Key Number Digest 
Principal and Agent <=194(1) 


Legal Encyclopedias 
C.J.S., Agency § 553 


480 


Ch. 12 VICARIOUS RESPONSIBILITY 12.06 


T.P.I.—CIVIL 12.06 Contested Imputation— 
Principal and Agent 
Sued 


The plaintiff claims that the defendant (principal) was 
the principal and the defendant (agent) was an agent of 
the principal. 


If you determine that the defendant (agent) [was the 
agent of the defendant (principal)] [and] [was acting 
within the scope of the agent’s [authority] [employment] 
at the time of the [event(s)] [accident], and if you find the 
defendant (agent)[should be held responsible] [is at fault], 
then the plaintiff can recover damages against both 
defendants. 


However, if you determine that defendant (agent- 
)[should be held responsible] [is at fault] but [was not then 
the agent of defendant (principal)] [or] [was not acting 
within the scope of the agent’s (authority) (employment) ] 
at the time of the [event(s)] [incident], then the plaintiff 
cannot recover damages against the principal. 


If you find that defendant (agent) [should not be held 
responsible] [is not at fault], then the plaintiff can not re- 
cover damages against either defendant. 


USE NOTE 


Use should be made of the appropriate terms: Employer— 
employee; master — servant; principal—agent. 


If the pleadings allege and the evidence indicates that 
defendant and non-defendant employees caused injuries or dam- 
ages, some merger of T.P.I.—Civil 12.06 (agent sued) and T.P.I.— 
Civil 12.07 (agent not sued) may be appropriate. See Washington 
v. The 822 Corporation, 43 8.W.3d 491 (Tenn. App. 2000), in 
which the plaintiff sued a corporation and one named employee 
for injuries sustained in an assault by the named employee “and 
other employees.” Verdict and judgment against the corporation 
only was affirmed on the theory that such verdict “could be based 
upon the assault by the other employees” and not the defendant 
employee. 

Research References 


West’s Key Number Digest 
Principal and Agent ¢=184, 186, 194(1) 
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Legal Encyclopedias 
C.J.S., Agency §§ 459, 461, 463, 470 to 471, 476, 553 
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T.P.I.—CIVIL 12.07 Contested Imputation— 
Principal Sued, Not 
Agent 


The plaintiff claims that (agent), who is not a party to 
this suit, was acting as [agent] for defendant (principal) 
within the scope of agent’s [authority] [employment] at 
the time that the [event(s)] [incident] occurred. 


If you find that (agent) [was the agent of defendant 
(principal)[and] [was acting within the scope of his 
(authority)(employment) during that time], then any act 
or omission of (agent) was in law the act or omission of 
(principal).] However, if you find that at the time of the 
[event(s)] [incident](agent) [was not the agent of defendant 
(principal)[or] [was not acting within the scope of the 
agents’s (authority)(employment) during that time], then 
you must find in favor of the defendant. 


USE NOTE 


Use should be made of the appropriate terms: Employer — 
employee; master — servant; principal — agent. 


If the pleadings allege and the evidence indicates that 
defendant and non-defendant employees caused injuries or dam- 
ages, some merger of 12.06 (agent sued) and 12.07 (agent not 
sued) may be appropriate. See Washington v. The 822 Corpora- 
tion, 43 S.W.3d 491 (Tenn. App. 2000), in which the plaintiff 
sued a corporation and one named employee for injuries sustained 
in an assault by the named employee “and other employees.” 
Verdict and judgment against the corporation only was affirmed 
on the theory that such verdict “could be based upon the assault 
by the other employees” and not the defendant employee. 


COMMENT 


“Kven where the agent’s conduct is the sole basis for the 
principal’s liability, the agent remains a proper, but not a neces- 
sary party; a plaintiff is free to sue the agent, the principal, or 
both.” Abshure v. Methodist Healthcare, 325 S.W.3d 98 (Tenn. 
2010). 


“Circumstances in which it would be improper to permit a 
plaintiff to proceed solely against a principal based on its vicari- 
ous liability for the conduct of an agent include: 
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(1) when the agent has been exonerated by a finding of 
non-liability; (2) when the plaintiff has settled its claim 
against the agent; (3) when the agent is immune from 
suit, either by statute or by the common law; and (4) when 
the plaintiff's claim against the agent is procedurally 
barred by operation of law before the plaintiff asserts a 
vicarious liability claim against the principal.” Id. 


Research References 


West’s Key Number Digest 
Principal and Agent ¢=184, 186; Principal and Surety ¢7194(2) 


Legal Encyclopedias 


C.J.S., Agency §§ 459, 461, 463, 470 to 471, 476; Principal and Surety §§ 268, 
210 Wiel ante 
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B. INDEPENDENT CONTRACTORS 


T.P.I1—CIVIL 12.10 Agent or Independent 
Contractor—Distinction 


One of the issues which you must decide is whether, at 
the time of the [event(s)] [incident], [the defendant](a- 
lleged agent) was the agent of the defendant (alleged 
principal) or whether (alleged agent) was an independent 
contractor. | 





While both an agent and independent contractor work 
for another person, there is an important distinction be- 
tween them. 


An “agent” of another person, called the principal, is 
authorized to act for or in place of the principal. A 
principal has the right to control the agent’s actions. A 
principal ordinarily is legally responsible for the acts or 
omissions of the principal’s agent. 


An independent contractor exercises an independent 
employment or occupation in providing services. The in- 
dependent contractor is answerable to the employer only 
as to the results of the work and not as to how the work is 
to be performed. A person who employs an independent 
contractor ordinarily is not legally responsible to others 
for the acts or omissions of the independent contractor. 


Whether one is an agent or independent contractor 
depends upon who has the right to general and immediate 
control over the methods and manner in which the work 
is done. If the one who performs the work has that right, 
then that person is an independent contractor. If the 
employer has that right, then the employer is a principal 
and the one who performs the work is the agent. 


[An independent contractor may consider and follow 
any suggestions that the employer may make. These ac- 
tions do not change the independent contractor into an 
agent so long as the independent contractor retains the 
right of control over the methods and manner in which 
the work is done.|] 
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USE NOTE 


This instruction should not be used in the case of a non- 
delegable duty. 


COMMENT 


In determining the question of whether the relationship “is 
that of? employer-employee or that of independent contractor, the 
following are factors to be considered, although no one of them is 
dispositive: 

1. The right to control the conduct of the work; 
2. The right of termination; 
3. The method of payment; 


4. Whether the individual in question furnishes his own 
helpers; 


5. Whether the individual in question furnishes his own 
tools; 


6. Whether one is doing work for another; 
7. The self-scheduling of work hours; 
8. Being free to render services to other entities; 


9. Whether or not the one employed is engaged in a 
distinct occupation or business; 


10. The kind of occupation with reference to whether, in 
the locality, such work is usually done under the 
direction of an employer or by a specialist with out 
supervision; 


11. The skill required in the particular occupation; 
12. The length of time for which the person is employed; 


13. Whether the work is part of the regular business of 
the employer; 


14. What the parties believe concerning their relation- 
ship; 
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15. Whether the principal is or is not in business. 


The above matters for consideration have been stated in one 
or more of the following cases: Carter v. Sparta Elec. Sys., 690 
S.W.2d 218 (Tenn. 1985); Stratton v. United Inter-Mountain 
Tel., 695 S.W.2d 947 (Tenn. 1985); Beare Co. v. State, 814 
S.W.2d 715 (Tenn. 1991); Youngblood v. Wall, 815 S.W.2d 512 
(Tenn. App. 1991). 


An insurer and an insured may be held vicariously liable for 
the tortious acts or omissions of an attorney hired to defend the 
insured, if the attorney’s tortious acts were directed, commanded, 


or knowingly authorized by the insurer or by the insured. Givens 
v. Mullikin, et al., 75 S.W.3d 383 (Tenn. 2002). 
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T.P.I.—CIVIL 12.11 Employer of 
Independent 
Contractor—Inherently 
Dangerous Work 


Ordinarily, one who employs an independent contrac- 
tor is not liable for the acts or omissions of the contractor 
or the contractor’s employees. However, an employer of 
an independent contractor is subject to liability for bodily 
harm legally caused by the contractor if: | 


(1) The employer should recognize that the work as 
performed would necessarily create a condition 
involving a peculiar risk of bodily harm to others, 
unless special precautions are taken; and 


(2) The contractor fails to exercise reasonable care to 
take such precautions against the risk; [and] 


[(3) The employer of the independent contractor has 
not taken reasonable precautions against the 
risk. ] 


COMMENT 


This principle is recognized although not applied in two cases, 
Simpson v. Allied Van Lines, Inc., 612 S.W.2d 172 (Tenn. App. 
1980), holding that the use of an acetylene torch is not such 
dangerous work as to invoke the rule, and Cooper v. Metropoli- 
tan Government of Nashville and Davidson Cty., 628 S.W.2d 
30 (Tenn. App. 1981), holding that it applies as to the general 
public for harm caused in the performance of that activity, but 
not to employees of the contractor. 


In order to find that the work to be per formed by the inde- 
pendent contractor was intrinsically or inherently dangerous, the 
danger must be involved in the performance of the contract and 
must result directly from the work to be done and not from the 
collateral negligence of the contractor. Collateral negligence is 
negligence in the operative details of the work, easily controlled 
by the contractor, and not ordinarily considered or contemplated 
by the employer, as distinguished from its general objective or 
plan. Prosser and Keeton on the Law of Torts § 71 at 515 (5th ed. 
1984). Marshalls of Nashville, Tennessee, Inc. v. Harding 
Mall Associates, Ltd., 799 S.W.2d 239 (Tenn. App. 1990). 
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Citing Restatement (Second) of Torts §§ 411 and 427, Quimby 
v. Sulcer, 255 S.W.3d 51, (Tenn. Ct. App. 2007), holds that a 
person employing an independent contractor to perform a danger- 
ous task may be liable for injuries to others if the independent 
contractor is not competent. 


Research References 


West’s Key Number Digest 
Master and Servant 320, 321, 322 


Legal Encyclopedias 7 
C.J.S., Employer-Employee Relationship §§ 238, 246, 248 to 251 
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T.P.1.—CIVIL 12.12 Employer of 
Independent 
Contractor— 
Nondelegable Duty 


A person who employs a contractor to perform work 
or services may be legally responsible for harm proxi- 
mately caused to others by the contractor if: 


(1) The employer is under a duty by [statute] [ordi- 
nance] [safety order] to provide safeguards or to 
maintain certain equipment in a specified condi- 
tion; and 


(2) The contractor employed to perform the work 
failed to provide those safeguards or failed to 
maintain certain equipment in a specified condi- 
tion; and 


(3) The failure to provide safeguards or maintain 
equipment was a proximate cause of harm to an- 
other person. 


USE NOTE 


This instruction is designed for the particular type of situa- 
tion stated in Restatement, Second, Torts, § 424. The defendant is 
entitled to any defense available to the contractor. The plaintiff 
must be one of the class of persons for whose protection the duty 
was imposed by statute, etc. 


Research References 


West’s Key Number Digest 
Master and Servant €°315 


Legal Encyclopedias 


C.J.S., Employer-Employee Relationship §§ 231 to 235, 242 to 246, 248, 251 to 
252, 254 to 255 
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C. CORPORATIONS 


T.P.1.—CIVIL 12.15 Corporations—Parent or 
Stockholder Liability 


A corporation has a separate and distinct existence 
from its stockholders. Stockholders of the corporation are 
not ordinarily responsible for the debts or liabilities of the 
corporation. Under certain circumstances, however, you 
may disregard the separate existence of a corporation if 
you find that the corporation is a sham or dummy and a 
mere instrumentality of the [parent corporation] [control- 
ling stockholders]. 


The [parent corporation is] [controlling stockholders 
are] legally responsible for the debts or liabilities of the 
corporation only if you find that the plaintiff has carried 
the burden of proving each of the following three (3) 
elements: 


(1) At the time of the transaction, [the parent corpo- 
ration] [the controlling stockholders] dominated 
and controlled both [the subsidiary’s] [the corpo- 
ration’s] finances and its policy and business prac- 
tices relating to the transaction so that the corpo- 
ration had no separate mind, will, or existence of 
its own; and 


(2) The control was actually used: 
a. to commit fraud or deceit; or 


b. to violate a statutory or other positive legal 
duty; or 


c. to commit a dishonest or unjust act in violation 
of the plaintiffs rights; and 


(3) The control by the [parent corporation] [stock- 
holders] and the wrongful use of that control 
combined together to be a proximate or direct 
cause of the [injury] [loss]. 
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USE NOTE 


As to the second requirement, the Court should, if reason- 
able, mention only the single wrongful act complained of. 


COMMENT 


This instruction is based upon Continental Bankers Life 
Ins. Co. v. Bank of Alamo, 578 S.W.2d 625 (Tenn. 1979), and 
Electric Power Bd. of Chattanooga v. St. Joseph Valley 
Struc. Steel Corp., 691 S.W.2d 522 (Tenn. 1985). ~ 


Where there is a showing that the corporation is a mere sham 
or dummy, or is being used to defeat public convenience, justify 
wrong, or protect fraud, the corporate entity will be disregarded. 
Newman v. Bartee, 787 S.W.2d 929 (Tenn. App. 1990). 


Factors to be considered in determining whether to disregard 
the existence of the corporation include not only whether the 
corporation has been used to work a fraud or injustice contrary to 
public policy, but also: (1) Whether there was failure of the 
corporation to collect capital initially from stockholders; (2) 
Whether the corporation was grossly undercapitalized; (3) 
Whether stock certificates were issued; (4) Whether the stock was 
owned by a single individual or multiple individuals; (5) Whether 
the corporation used the same office or business location as an- 
other entity or persons; (6) Whether the employees and attorneys 
of the corporation were the same or different from other entities 
or persons; (7) Whether the corporation was used merely as an 
instrumentality for a person or another corporation, and thus 
was a dummy or sham; (8) Whether a stockholder or other person 
or entity diverted corporate assets for his own benefit and for the 
detriment of the creditors, or whether any person or entity 
manipulated the assets and liabilities of the corporation; (9) 
Whether the corporation was merely a subterfuge in illegal 
transactions; (10) Whether the corporation was merely used to 
transfer an existing liability of another person or corporation; 
- and (11) Whether arms length relationships were maintained 
among related entities. 


It is not necessary that all of these factors weigh in the 
plaintiffs favor in order to justify piercing the corporate veil. No 
one factor is conclusive in determining whether or not to disre- 
gard the corporate entity, rather it is a combination of factors. 
The party seeking to pierce the corporate veil has the burden of 
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presenting sufficient facts demonstrating that he is entitled to 
this relief. 


Support for this charge is found in Oceanics Schools, Inc. 
v. Barbour, 112 S.W.3d 135, 140 (Tenn. Ct. App. 2003). 


Factors to be considered in determining whether to disregard 
the existence of the corporation include not only whether the 
corporation has been used to work a fraud or injustice contrary to 
public policy, but also: (1) Whether there was failure of the 
corporation to collect capital initially from stockholders; (2) 
Whether the corporation was grossly undercapitalized; (3) 
Whether stock certificates were issued; (4) Whether the stock was 
owned by a single individual or multiple individuals; (5) Whether 
the corporation used the same office or business location as an- 
other entity or persons; (6) Whether the employees and attorneys 
of the corporation were the same or different from other entities 
or persons; (7) Whether the corporation was used merely as an 
instrumentality for a person or another corporation, and thus 
was a dummy or sham; (8) Whether a stockholder or other person 
or entity diverted corporate assets for his own benefit and for the 
detriment of the creditors, or whether any person or entity 
manipulated the assets and liabilities of the corporation; (9) 
Whether the corporation was merely a subterfuge in illegal 
transactions; (10) Whether the corporation was merely used to 
transfer an existing liability of another person or corporation; 
and (11) Whether arms length relationships were maintained 
among related entities. 


It is not necessary that all of these factors weigh in the 
plaintiffs favor in order to justify piercing the corporate veil. No 
one factor is conclusive in determining whether or not to disre- 
gard the corporate entity, rather it is a combination of factors. 
The party seeking to pierce the corporate veil has the burden of 
presenting sufficient facts demonstrating that he is entitled to 
this relief. 


Support for this charge is found in Oceanics Schools, Inc. 
v. Barbour, 112 S.W.3d 135, 140 (Tenn. Ct. App. 2003). 


Research References 


West’s Key Number Digest 
Corporations ¢71.6(10), 215 to 280 


Legal Encyclopedias 
C.J.S., Corporations §§ 13, 414 to 432 


493 


12.20 T.P.I.—CIVIL Ch. 12 
D. PARTNERSHIP 
T.P.I.—CIVIL 12.20 Definition 


A partnership is an association of two or more persons 
to carry on a business for profit as co-owners of that 
business. 


COMMENT 


This definition is taken directly from T.C.A. § 61-1-105. For 
definitions of “business” and “person” and other rules for 
determining the existence of a partnership, see T.C.A. §§ 61-1- 
101 et seq. 


The existence of a partnership may be implied from the cir- 
cumstances where it appears that the individuals involved have 
entered into a business relationship for profit, combining their 


property, labor, skill, experience, or money. Bass v. Bass, 814 
S.W.2d 38 (Tenn. 1991). 


In the absence of a written partnership agreement, the party 
seeking to prove the existence of a partnership must do so by 
clear and convincing evidence. Via v. Oehlert, 347 S.W.3d 224, 
230 (Tenn. App. 2010). 


Although a contract, either express or implied, is essential, it 
is not essential that the parties actually intend to become 
partners. It is the intent to do the things which constitute a 
partnership which creates a partnership. Pettes v. Yukon, 912 
S.W.2d 709 (Tenn. App. 1995). 


While all partners have an equal right to use and possess 
partnership property for partnership purposes, they do not have 
the right to use partnership property for their own purposes 
without the consent of the other partners. When they so use 
partnership property, they must account to the partnership for 
the benefits. Mandrell v. McBee, 892 8.W.2d 842 (Tenn. App. 
1994). 


Limited Partnership: The main purpose of a limited partner- 
ship is to permit a non-corporate business in which persons may 
invest money without becoming lable for the debts of the firm. 
Kesterson Foods v. Scott, 932 S.W.2d 935 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Partnership ¢=88, 125, 164 
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Legal Encyclopedias 
C.J.S., Partnership §§ 97, 136, 139, 177 to 178 
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T.P.IL.—CIVIL 12.21 Partner—Imputation of 
Negligence 


At the time of the events out of which this case arose, 
the defendant _..__. and. [defendant]___L weere 
partners. If the [defendant]|______ was acting in the 
ordinary course of the business of the partnership [or with 
the authority of the remaining partner(s)], then —______’s 
negligence, if any, is chargeable to the SEY partner- 
ship] [defendant partner]_______.. 


A partner acts in the ordinary course of the business 
of the partnership when conducting partnership business 
or performing acts that are incidental to, customarily con- 
nected with, or reasonably necessary to conduct the busi- 
ness of the partnership. 


USE NOTE 


This instruction is designed to be used where the existence of 
the partnership is admitted or established as a matter of law. If 
the issue of partnership is disputed, the instruction should be 
modified accordingly. 


COMMENT 
See T.C.A. § 61-1-305. 
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EK. JOINT VENTURES 
T.P.I.—CIVIL 12.30 Definition 


A joint venture is a relationship that arises from an 
agreement between two or more persons to undertake 
some common goal for the economic benefit of all. In 
pursuit of that goal, each is authorized to act for the 
other[s]. An agreement may be shown by the conduct of 
the parties or the surrounding circumstances. 


COMMENT 


A joint venture is often alleged between a driver and a pas- 
senger in an automobile, but it can only be established when it is 
shown that the driver and rider have equal responsibility for and 
right to the management of the automobile. 


A joint venture is generally regarded to be of a nature similar 
to a partnership and it is governed by the same rules that apply 
to a partnership. Garner v. Maxwell, 50 Tenn. App. 157, 360 
S.W.2d 64 (1961). 


In the absence of a written agreement, the party seeking to 
prove the existence of a joint venture must do so by clear and 
convincing evidence. Via v. Oehlert, 347 S.W.3d 224, 230 (Tenn. 
App. 2010). 


Three elements of a joint venture are (1) a common purpose, 
(2) some manner of agreement among them, and (3) an equal 
right on the part of each to control both the venture as a whole 
and any relevant instrumentality. Williamson Leasing Co. v. 
Kephart, 627 S.W.2d 683 (Tenn. App. 1981), quoting with ap- 
proval the definition in 30 Am.Jur., p. 939, Joint Ventures § 2. 
Dewberry v. Maddox, 755 8.W.2d 50 (Tenn. App. 1988). | 


In Cecil v. Hardin, 575 $.W.2d 268, 272 (Tenn. 1978), the 
Court stated: “Liability predicated on a joint venture theory of 
mutual responsibility is not imposed in instances in which the 
parties join together purely for pleasure, but is reserved, rather, 
for cases in which the parties associate for business, or expense 
sharing, or some comparable arrangement.” 


Research References 


West’s Key Number Digest 
Joint Adventures ¢1.2 
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Legal Encyclopedias 
Am. Jur. 2d, Joint Ventures 
C.J.S., Joint Ventures §§ 10, 12, 13 
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T.P.IL.—CIVIL 12.31 Imputation of 
Contributory Negligence 
to Plaintiff—Contested 
Joint Venture 


If, at the time [of the acts in question], (defendant) 
and the plaintiff were engaged in a joint venture, the fault, 
if any, of (defendant) must be charged to the plaintiff. 


Research References 


West’s Key Number Digest 
Joint Ventures €>7 


Legal Encyclopedias 
C.J.S., Joint Ventures §§ 62 to 67 
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F. PARENTS 
T.P.L—CIVIL 12.40 Parents—General Rule 


Ordinarily, a [parent] [guardian] is not responsible for 
the acts of a [minor child] [ward]. However, a [parent] 
[guardian] is responsible, for the parent’s own failure to 
exercise reasonable means to restrain the wrongful 
conduct of the [child] [ward] if: 


1. The [parent] [guardian] knows, or in using reason- 
able care, should know, of the [child’s] [ward’s] ten- 
dency to commit wrongful acts which can be ex- 
pected to cause injury to persons or property; and 


2. The [parent] [guardian] has an opportunity to 
control the child but fails to use reasonable means 
to do so; and 


3. The wrongful conduct of the [child] [ward] legally 
causes injuries to persons or property. 


[A [parent] [guardian] shall be presumed to know of a 
[child’s] [ward’s] tendency to commit wrongful acts if the 
[child] [ward] has previously been charged and found 
responsible for such actions.] 


COMMENT 


The foregoing rule of law is a statutory liability created by 
T.C.A. § 37-10-103. See also T.C.A. § 37-10-101 for direct liability 
of parents or guardians, not to exceed $10,000, for malicious or 
willful personal injury or property damage. 


A parent may also be liable for negligent entrustment. Prater 
v. Burns, 525 S.W.2d 846 (Tenn. App. 1975). See T.P.I.—Civil 
5.50. 


Nor are other family members (grandparent, half-brother) li- 
able for minor’s negligence on the basis of their relationship, al- 
though they may be liable for their own negligence in leaving a 
dangerous instrumentality where it is accessible to a minor. 
Stanley v. Joslin, 757 S.W.2d 328 (Tenn. App. 1987). 


Research References 


West’s Key Number Digest 
Guardian and Ward ¢=66; Parent and Child ¢13.1 
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Legal Encyclopedias 
C.J.S., Guardian and Ward §§ 68, 107; Parent and Child §§ 123 to 125 
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T.P.1.—CIVIL 12.41 Duty to Supervise Minor 
Child 


It is the duty of parents to exercise ordinary care in 
the training, supervision, and protection of their minor 
children. A failure to do so is negligence on the part of the 
parent or parents. 


The amount of care to be used by a parent depends 
upon the age of the child, the physical and mental condi- 
tion of the child, and the dangers to be avoided. 


USE NOTE 


This rule might be affected by the latest decision of the 
Supreme Court on parental immunity. It can be used in suits 
involving claims for medical expenses or loss of services on behalf 
of parents where there is a defense of comparative fault. 


Research References 


West’s Key Number Digest 
Parent and Child ¢2(1), 3.1(1) 


Legal Encyclopedias 
C.J.S., Parent and Child §§ 2 to 4, 10 to 16, 20, 29, 49 to 59; Paupers § 60 
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T.P.I.—CIVIL 12.42 Family Purpose 
Doctrine 


The plaintiff claims that the defendant (family mem- 
ber) is responsible for any fault of the defendant (driver) 
under the family purpose doctrine. The defendant, (family 
member) denies such responsibility. 


The family purpose doctrine applies when: 


(1) A member of a family furnished a motor vehicle 
for the general use, pleasure, and convenience of 
the family; and 


(2) The person furnishing the vehicle gave specific or 
general consent or permission, either express or 
implied, for a member or for members of the fam- 
ily to use it for that family purpose; and 


(3) At the time of the accident, the member of the fam- 
ily was driving the vehicle in connection with a 
family purpose. 


USE NOTE 


The family purpose doctrine also may be applied to impute 
comparative fault. Stephens v. Jones, 710 8.W.2d 38 (Tenn. 
App. 1984). 


COMMENT 


Mere ownership does not make the owner liable. For the doc- 
trine to apply, the owner must maintain the vehicle for family 
use, and it must be used by another member of the family in 
furtherance of that family purpose at the time of the accident so 


as to make the driver the agent of the owner. Boles v. Russell, 
36 Tenn. App. 159, 252 S.W.2d 801 (1952); Gray v. Amos, 869 
S.W.2d 925 (Tenn. App. 1993). 


The type of vehicle may be a factor in deciding whether it 
was maintained for the pleasure and convenience of the family, 
but the type of vehicle is not conclusive. The use of a vehicle in 
the owner’s trade or business does not exclude its use at other 


times for the pleasure and convenience of the family. Redding uv. 
Barker, 33 Tenn. App. 132, 230 S.W.2d 202 (1950). 
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The family purpose doctrine applies only if the driver has 
permission to use the vehicle. If the driver is required to obtain 
specific permission for each use, it may be less likely that the ve- 
hicle is maintained as a family purpose vehicle, in which case the 
owner will not be liable unless the driver is found to be the 
owner’s agent, servant or employee under other principles of re- 
spondeat superior. See Redding v. Barker, 33 Tenn. App. 132, 
230 S.W.2d 202 (1950); Harber v. Smith, 40 Tenn. App. 648, 
292 S.W.2d 468 (1956). See also T.P.I.—Civil 12.02 and 12.03. 
The requiring of specific permission for each use, however, does 
not necessarily make the family purpose doctrine inapplicable. In 
Driver v. Smith, 47 Tenn. App. 505, 339 S.W.2d 135, 139 (1959), 
the Court held the doctrine applicable, noting that the parents’ 
requirement that their daughter “have special permission each 
time she used the automobile had no bearing on the purpose for 
which the car was kept and furnished but related only to their 
general parental supervision of a teenage daughter. . . ” 


Common residency of owner of vehicle and driver of vehicle is 
not required for application of family purpose doctrine, which 
imposes vicarious liability on the owner of a vehicle for the 
negligent operation of the vehicle by a family member. In 
determining whether the owner of a vehicle is to be designated a 
head of the household for purposes of the family purpose doc- 
trine, appropriate factors to consider include whether there is a 
family relationship between the owner and the driver and 


whether the owner has a duty to support the driver. Starr v. 
Hill, 353 S8.W.3d 478 (Tenn. 2011). 


Research References 


West’s Key Number Digest 
Automobiles €-184, 195 


Legal Encyclopedias 
C.J.S., Motor Vehicles §§ 425 et seq. 
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A. CONTRACTS DEFINED 
T.P.L—CIVIL 13.01 Definition 


This action is brought to recover damages for breach 
of contract. 


A contract is an agreement or exchange of promises 
between two or more persons to do or not to do certain 
things. This agreement or exchange of promises can be 
oral or in writing and must be supported by something of 
value. The requirements for a valid contract are an offer, 
an acceptance, consideration, competent parties, and a 
legal purpose. 


The issue[s] that you must decide is [are]: 
USE NOTE 


This definition may include issues which are not actually 
involved. The charge could be limited to the issues involved if it 
can be done without loss of clarity. 


With regard to warranties, see T.P.I.—Civil 10.30 through 
10.34. With regard to damages, see T.P.I.—Civil 14.60 generally, 
and for contracts involving the sale of goods, T.P.I.—Civil 14.60 
through 14.68. 


COMMENT 


The cardinal rule for interpretation of contracts is to ascertain 
the intention of the parties and give effect to the intention consis- 
tent with legal principles, Jackson v. Miller, 776 S.W.2d 115 
(Tenn. App. 1989) and cases cited. 


In determining the intention of the parties, one consideration 
is the circumstances of the parties at the time the contract was 
formed. An unexpressed obligation may be implied when it clearly 
was intended. Their course of conduct is the strongest evidence of 
their original intent. Pinson & Associates v. Kreal, 800 S.W.2d 
486 (Tenn. App. 1990). 


Insurance contracts are subject to the same rules of construc- 
tion and enforcement as apply to contracts generally. Contracts 
will be enforced as written, absent fraud or mistake, even though 
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they contain arguably harsh or unjust terms. McKimm uv. Bell, 
790 S.W.2d 526 (Tenn. 1990); Allstate Ins. Co. v. Wilson, 856 
S.W.2d 706 (Tenn. App. 1992); Whaley v. Underwood, 922 
S.W.2d 110 (Tenn. App. 1995). 


Quantum meruit: Quantum meruit actions are equitable 
substitutes for contract claims. They enable parties who have 
provided goods and services to another to recover the reasonable 
value thereof when the following five circumstances exist: 


1. No existing enforceable contract covering the same 
subject matter. 


2. The party seeking recovery must prove that valuable 
goods and/or services were provided. 


3. Other party must have received the goods or services. 


4. The parties involved should have reasonably under- 
stood that the person providing the goods or services 
expected to be compensated. 


5. The circumstances must show that it would be unjust 
for the party benefitting from the goods or services to 
retain them without paying for them. 


Castelli v. Lien, 910 S.W.2d 420 (Tenn. App. 1995); In re 
Estate of Marks, 1987 S.W.3d 21 (Tenn. Ct. App. 2005). 


One who executes a document cannot be allowed to later 
claim that he was ignorant of its contents so long as there was an 
opportunity to read it prior to the signing. Clevinger v. Burling- 
ton Motor Carriers, 925 S.W.2d 518 (Tenn. 1996). 


A deed is a contract and contracts are to be judged by an 
objective standard, i.e. what a reasonable onlooker would 
conclude the parties intended from the words used in the 
document. Richards v. Taylor, 926 S8.W.2d 569 (Tenn. App. 
1996). 


A duty of good faith and fair dealing is implied under Ten- 
nessee law in the performance of every contract. TSC Industries, 
Ine. v. Tomlin, 743 S.W.2d 169 (Tenn. App. 1987); Arcata 
Graphics v. Heidelberg Harris, 874 S.W.2d 15 (Tenn. App. 
1993). 


Neither court nor jury can make a new contract for the par- 
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ties nor relieve them of their contracted obligation if the obliga- 


tions prove to be burdensome or unwise. Hillsboro Plaza Ent. 
v. Moon, 860 S.W.2d 45 (Tenn. App. 1998). 


Not all adhesion contracts are unenforceable. Even if a 
contract is found to be adhesive, it is enforceable unless it is un- 


duly oppressive or unconscionable. Wallace v. National Bank 
of Commerce, 938 S.W.2d 684 (Tenn. 1996). 
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B. FORMATION 
T.P.I.—CIVIL 13.02 Offer 


An offer occurs when one party communicates to the 
other a willingness to enter into a contract. The com- 
munication must be made under circumstances that would 
justify the other party in understanding that an agree- 
ment would result if the offer were accepted. 


[The plaintiff claims that the parties reached an agree- 
ment when the defendant made an offer that was accepted 
by the plaintiff. The defendant denies making an offer and 
therefore denies that any agreement was reached.] 


USE NOTE 


The words, “plaintiff? and “defendant” may have to be 
interchanged for a particular case, for example, in a case seeking 
a declaratory judgment. 


Research References 


West’s Key Number Digest 
Contracts ¢°16 


Legal Encyclopedias 
C.J.S., Contracts § 34 
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T.P.I.—CIVIL 13.03 Acceptance 


An acceptance occurs when a party communicates by 
words or actions an agreement to an offer. It must be made 
before the offer is withdrawn and must match the terms of 
the offer. 


[The plaintiff claims that the parties reached an agree- 
ment when the plaintiff made an offer that was accepted 
by the defendant. The defendant denies accepting the 
plaintiffs offer and therefore denies that any agreement 
was reached. | 


USE NOTE 


The words, “plaintiff? and “defendant” may have to be 
interchanged for a particular case, for example, in a case seeking 
a declaratory judgment. 


COMMENT 


When one person is requested by another to make a promise, 
and the first person complies by words or actions, and there is a 
valuable consideration, a completed contract is created. The exis- 
tence of a contract, the meeting of the minds, the intention to as- 
sume an obligation, and the understanding are to be determined, 
not alone from the words used, but also the situation, acts, and 
the conduct of the parties, and the attendant circumstances. 
Scandlyn v. McDill Columbus Corp., 895 8.W.2d 342 (Tenn. 
App. 1994). 


One who executes a document cannot be allowed to later 
claim that he was ignorant of its contents so long as there was an 
opportunity to read it prior to the signing. Clevinger v. Burling- 
ton Motor Carriers, 925 S.W.2d 518 (Tenn. 1996). 


Research References 


West’s Key Number Digest 
Contracts €43 


Legal Encyclopedias 
C.J.S., Contracts § 64 
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T.P.I.—CIVIL 13.04 Consideration 


For there to be a sufficient exchange of consideration, 
something of value must be bargained for and given in 
exchange for the other party’s promise. “Something of 
value” may be a promise, an act, or forbearance. It can be 
a benefit to one party or a detriment to the other party. Its 
actual value in money terms is not important. 


Comments 


Promise by one party to an agreement is a sufficient consider- 
ation for a promise by the other party. Consideration exists when 
the promisee does something that it is under no legal obligation 
to do or refrains from doing something which it has a legal right 
to do. Pearson v. Garrett Financial Services, 849 S.W.2d 776 
(Tenn. App. 1992). 


Consideration means either a benefit to the promisor or a 


detriment to or obligation upon the promisee. Trailer Condition- 
ers, Inc. v. Huddleston, 897 S.W.2d 728 (Tenn. App. 1995). 


Consideration exists when the promisee does something he is 
under no legal obligation to do or refrains from doing something 
which he has a legal right to do. Kozy v. Werle, 902 S.W.2d 404 
(Tenn. App. 1995). 


Research References 


West’s Key Number Digest 
Contracts 47 


Legal Encyclopedias 
C.J.S., Contracts § 71 
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T.P.I—CIVIL 13.05 Competent Parties 


In order for a contract to be binding, it must be made 
between parties competent to contract. 


[Adults are presumed to be competent to contract. A 
person claiming that a party to the contract was not 
competent to contract must prove that incompetence by 
clear and convincing evidence.] 


[If the defendant was incompetent when the contract 
was entered into, the plaintiff cannot enforce the contract. 
The defendant claims to have been incompetent at the 
time. The plaintiff denies this. In order to prove a defense 
based upon incompetency, the defendant must show that, 
at the time the contract was made, the defendant was not 
capable of understanding the nature of the contract and 
its effect on defendant’s interest.] 


COMMENT 


In an action brought by a minor to disaffirm a contract, the 
rule is that where the minor has not been overreached in any 
way, and there has been no undue influence, and the contract is 
a fair and reasonable one, and the minor has actually paid money 
on the purchase price, and taken and used the article purchased, 
that he ought not to be permitted to recover the amount actually 
paid, without allowing the vendor of the goods reasonable 
compensation for the use of, depreciation, and wilful or negligent 


damage to the article purchased while in his hands. Dodson uv. 
Shrader, 824 S.W.2d 545 (Tenn. 1992). 


Third Party Beneficiary: There are three types of third party 
beneficiaries. First, where the performance of the promise will 
constitute a gift to the beneficiary (donee beneficiary). Second, 
the performance of the contract will satisfy an actual or supposed 
asserted duty of the promisee to the beneficiary (creditor 
beneficiary). Third, in all other cases, the beneficiary is deemed 
to be an incidental beneficiary without a right to enforce the 
contract. First Tenn. Bank v. Thoroughbred Motor, 932 
S.W.2d 928 (Tenn. App. 1996). 


The mere suggestion that a person is advanced in age, forget- 
ful, is depressed, or has senile dementia is insufficient to prove a 
lack of mental capacity. To prove mental incapacity, the person 
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with the burden of proof must establish, in light of all the sur- 
rounding circumstances, that the cognitive impairment or disease 
rendered the contracting party incompetent to engage in the 
transaction at issue. Ralston v. Hobbs, 306 S.W.3d 213 (Tenn. 
Ct. App. 2009). 


Research References 


West’s Key Number Digest 
Contracts 92 


Legal Encyclopedias 
C.J.S., Contracts § 133 
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T.P.I.—CIVIL 13.06 Legal Purpose 


The contract must be entered into for a legal purpose. 


[The defendant claims that the contract cannot be 
enforced because it was for an illegal purpose. The 
plaintiff denies this. The defendant has the burden of prov- 
ing the illegality.] 


COMMENT 


A contingency fee contract for the services of a physician act- 
ing in a medico-legal expert capacity is void as against public 
policy. Swafford v. Harris, 967 S.W.2d 319 (Tenn. 1998). 


Research References 


West’s Key Number Digest 
Contracts ¢101(2), 103, 104 


Legal Encyclopedias 
C.J.S., Contracts §§ 16, 191, 201 
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C. FORM OF CONTRACT 
T.P.IL.—CIVIL 13.07 Form of Contract 


A contract can be entirely oral or entirely written, or 
it can be partly oral and partly in writing. It is not neces- 
sary that the parties use any particular words or form of 
agreement. Words and phrases commonly used in daily 
life are sufficient. 


[A contract can be made up of several different docu- 
ments if the parties intended that the various documents 
would be one contract.] 


USE NOTE 


One must remember the Statute for the Prevention of Frauds 
and Perjuries (1676), found in T.C.A. § 29-2-101, requiring that 
many types of agreements must be in writing in order to be 
enforced. 


COMMENT 


Written contracts, the general rule is that the last agreement 
concerning the same subject matter that has been signed by all 
parties supersedes all former agreements, and the last contract is 


the one that embodies the true agreement. Magnolia Group v. | 
Metropolitan Dev. & Housing, 783 S.W.2d 563 (Tenn. App. 
1989). 


A contract must result from a meeting of the minds of the 
parties in mutual assent to the terms, must be based upon suf- 
ficient consideration, free from fraud or undue influence, not 
against public policy, and sufficiently definite to be enforced. 
Higgins v. Oil, Chem. & Atomic Workers Int’l Union, 811 
S.W.2d 875 (Tenn. 1991). 


A party to a contract is under a duty to learn the contents of 
a written contract before it is signed and when a party fails to 
read the contract or otherwise to learn its contents, the party 
signs the same at peril and is estopped to deny the obligation, 
and will be conclusively presumed to know the contents of the 


contract, and must suffer the consequences of negligence. Giles 
v. Allstate Ins. Co., 871 S.W.2d 154 (Tenn. App. 1998). 


Oral Contracts, Real Estate: A real estate broker may not 
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recover under an oral brokerage contract unless the essential 
terms of the contract can be established by clear, cogent and 
convincing evidence. Alexander v. C. C. Powell Realty Co., 535 
S.W.2d 154 (Tenn. App. 1975); Parks v. Morris, 914 S.W.2d 545 
(Tenn. App. 1995). 


A real estate broker is entitled to his commission when a 
purchaser is procured who is acceptable to the seller and who is 
ready, willing and able to buy on the seller’s terms. Parks v. 
Morris, 914 S.W.2d 545 (Tenn. App. 1995). 


Ambiguity: A contract is ambiguous only if it is of uncertain 
meaning and may fairly be understood in more ways than one. 
An ambiguity does not arise merely because the parties differ as 
to interpretation. A strained construction may not be placed upon 
language used to find an ambiguity. Warren v. Metropolitan 
Gov’t of Nashville and Davidson County, Tenn., 955 S.W.2d 
618 (Tenn. App. 1997). 


Ambiguity in a contract is doubt or uncertainty arising from 
the possibility of the same language being fairly understood in 
more ways than one. NSA DBA Benefit Plan v. Connecticut 
Gen. Life Ins. Co., 968 S.W.2d 791 (Tenn. App. 1997). 


The determination of whether a contract is ambiguous is a 
question of law. If the judge determines the contract: is ambigu- 


ous, then the parties can introduce parol evidence. Allstate Ins. 
Co. v. Watson, 195 S.W.3d 609 (Tenn. 2006). 


Quantum Meruit: A quantum meruit action is an equitable 
substitute for a contract where a party may recover the reason- 
able value of goods and services if the following circumstances 
are shown: 


1. There is no existing contract covering the same subject 
matter. 


2. The party seeking recovery proves that it provided 
goods or services. 


3. The party to be charged received the goods or services. 


4. The circumstances indicate that the parties to the 
transaction should have reasonably understood that the 
person providing the goods or services expected to be paid. 


5. It would be unjust for a party to retain the goods or 
services without payment. 
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Swafford v. Harris, 967 S.W.2d 319 (Tenn. 1998); In re Estate 
of Marks, 187 8.W.3d 21 (Tenn. Ct. App. 2005). 


Practical Construction: An interpretation placed upon a 
contract by the parties thereto, as shown by their acts and/or 
their declarations, will be adopted by the court. If the conduct of 
the parties subsequent to a manifestation of intention indicates 
that all of the parties placed a particular interpretation upon it, 
that meaning is adopted if a reasonable person could attach it to 
the manifestation. Hamblen Cty. v. City of Morristown, 656 
S.W.2d 331, 335 (Tenn. 1983); Galleria Associates, L.P. v. Mogk, 
34 S.W.3d 874 (Tenn. App. 2000). 


Blair v.. Brownson, 197 S.W.3d 681 (Tenn. 2006) changes 
Tennessee law from what it has been since 1857 with regard to 
the statute of frauds. Previous to Blair, Tennessee and the 
minority view construed the term “party to be charged” to be the 
owner of property. Blair now provides that buyers and sellers 
should receive equal protection in the process of sale of land and 
announces a new rule that interprets “party to be charged” to re- 
fer to the party against whom enforcement of the contract is 
sought in a statute of frauds situation, so that if the seller is su- 
ing the buyer, the buyer must have signed some written 
memorandum. 


Research References 


West’s Key Number Digest 
Contracts ¢=30, 33 


Legal Encyclopedias 
C.J.S., Contracts §§ 53, 57 
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Ch. 13 CONTRACTS 13.08 
T.P.I—CIVIL 13.08 Parol Agreements 


A contract may consist of both written and oral 
promises. The oral terms of the contract may be enforced 
just as though those terms had appeared in [the] [a] writ- 
ten agreement. 


USE NOTE 


One must remember the Statute for the Prevention of Frauds 
and Perjuries (1676), found in T.C.A. § 29-2-101, requiring that 
many types of agreements must be in writing in order to be 
enforced. 


Research References 


West’s Key Number Digest 
Contracts ¢=40 


Legal Encyclopedias 
C.J.S., Contracts § 58 
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T.P.IL—CIVIL 13.08A Novation 


[______] contends that the parties created a novation or 
a substituted contract. 


A novation is a mutual agreement between the parties 
concerned for the discharge of a valid existing obligation 
by the substitution of a new valid obligation. If a novation 
has occurred, the original contract becomes a nullity and 
the new agreement determines the rights and duties of 
the parties. 


[______-| has the burden of establishing each of the fol- 
lowing elements of a novation: 


(1) A previously valid obligation; 

(2) The agreement of both parties to a new contract; 
(3) The extinguishment of the old contract; and 

(4) A valid new contract. 


A novation is never presumed. The intent of the par- 
ties to create a novation is not required to be in writing 
and their intent to rescind the original contract is not 
required either orally or in writing. The intent to create a 
novation can be inferred from the facts and circumstances 
surrounding the transaction and from the conduct of the 
parties. The most important fact in determining whether a 
novation has occurred is the intent of the parties which 
must be clear and definite. The parties’ intent about nova- 
tion is only established when the evidence is such that 
reasonable minds cannot differ about the effect of the new 
agreement. 


COMMENT 


' TWB Architects, Inc. v. The Braxton, LLC, 578 S.W.3d 
879, 890-893 (Tenn. 2019). 
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Ch. 13 CONTRACTS 13.09 


D. WAIVER AND BREACH 
T.P.1—CIVIL 13.09 Waiver 


Waiver is the voluntary surrender of a known right. It 
can be proved by statements, acts, or conduct of a party 
showing an intent not to claim a right. 


The parties may jointly agree to waive one or more 
requirements of the contract. If a party to the contract 
claims the other party waived a contract right, the burden 
of proof is on the party claiming the waiver to show that 
the other party gave up a contract right and did so with 
full and complete knowledge of the relevant facts. 


[If the plaintiff waived a particular term in the con- 
tract, the plaintiff can no longer enforce that part of the 
contract. The defendant claims that the plaintiff waived 
certain terms as follows: (state here what was allegedly 
waived and how it was allegedly waived). The plaintiff 
denies this.] 


USE NOTE 


In accord with the needs of a particular case, the terms, 
“plaintiff” and “defendant” may have to be transposed. 


COMMENT 


Waiver is a voluntary relinquishment or renunciation of some 
right, a foregoing or giving up of some benefit or advantage, 
which, but for the waiver he/she would have enjoyed. TBC Corp. 
v. Wall, 955 S.W.2d 838 (Tenn. App. 1997). 


A waiver is an intentional relinquishment of a known right 
and is a doctrine of very broad and general application. It 
concedes a right, but assumes a voluntary relinquishment of it. 
There must be clear, unequivocal and decisive acts of the party 
which shows determination not to have the benefit intended in 


order to constitute a waiver. Collins v. Summers Hardware 
and Supply Co., 88 S.W.3d 192 (Tenn. Ct. App. 2002). 


Waiver should not be confused with estoppel. A party assert- 
ing equitable estoppel, estoppel by conduct or estoppel in pais 
has the burden of proving the following elements: (1) There must 
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exist a false representation or concealment of material facts; (2) 
The representation or concealment of material facts must have 
been made with knowledge, actual or constructive, of the facts; 
(3) The party to whom the false representation or concealment of 
material facts was made must have been without knowledge or 
the means of knowledge of the real facts; (4) The false represen- 
tation or concealment of material facts must have been made 
with the intention that it should be acted on; and, (5) The party 
to whom the false representation or concealment of material facts 
was made must have relied on or acted on the information to the 
party’s prejudice. Collins v. Summers Hardware and Supply 
Co., 88 S.W.3d 192 (Tenn. Ct. App. 2002). 


Research References 


West’s Key Number Digest 
Contracts €=290, 305, 316 


Legal Encyclopedias 
C.J.S., Contracts §§ 491 to 492, 496, 506, 514 
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Ch. 13 CONTRACTS 13.10 
T.P.I.—CIVIL 13.10 Breach 


If you find that a valid contract was entered into you 
must determine whether the defendant breached the 
contract. If a party does not perform according to the 
contract terms, that party has committed a breach of the 
contract. Any unexcused breach of contract allows a non- 
breaching party to recover damages. 


[The plaintiff claims that the defendant breached the 
contract in the following instances: (State here the factual 
circumstances constituting the claimed breach.) The 
defendant denies this.] 


The breach of contract must be a material breach. A 
minor and insubstantial failure of a party to meet the 
terms of a contract does not entitle the other party to 
reject the contract and not be responsible under it. A party 
who commits the first uncured material breach of a 
contract cannot enforce the contract against the other 
party even if the other party later fails to abide by the 
terms of the contract. However, a party owed performance 
may waive its right to assert first uncured material breach 
by accepting the benefits of performance with knowledge 
of the breach. 


COMMENT 


A contracting party may terminate the contract when the 
other party (1) is wholly unable to complete the contract; (2) 
manifests an intent to abandon the contract; (3) manifests an 
intent to no longer be bound by the contract; or (4) commits fraud 


on the party seeking to terminate the contract. McClain v. 
Kimbrough Const. Co., 806 S.W.2d 194 (Tenn. App. 1990). 


The common law duty of good faith in the performance of a 
contract does not apply to the formation of the contract. Wallace 
v. National Bank of Commerce, 938 8.W.2d 684 (Tenn. 1996). 


In determining whether a breach is material the following 
factors should be considered: (1) The extent to which the injured 
party will be deprived of the expected benefit of his contract; (2) 
The extent to which the injured party can be adequately 
compensated for loss of benefit; (3) The extent to which the non- 
performing party will suffer forfeiture; (4) The likelihood that the 
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non-performer will cure his failure, taking into account the cir- 
cumstances including any reasonable assurances; and (5) The 
extent to which the behavior of the non-performing party 
comports with standards of good faith and fair dealing. Adams 
TV of Memphis v. Comcorp of Tenn., Inc., 969 S.W.2d 917 
(Tenn. App. 1997), citing Restatement (Second) of Torts, Contracts 
§ 241. 


Severable contracts give rise to separate causes of action for 
breach. Collins v. Summers Hardware and Supply Co., 88 
S.W.3d 192 (Tenn. Ct. App. 2002). | 


A party owed performance may waive its right to assert first 
uncured material breach by accepting the benefits of performance 
with knowledge of the breach. Madden Phillips Const., Inc. v. 
GGAT Dev. Corp., 315 S.W.3d 800, 805 (Tenn. Ct. App. 2009). 


Research References 


West’s Key Number Digest 
Contracts €=278, 279, 280, 312 


Legal Encyclopedias 
C.J.S., Contracts §§ 456, 480, 494 
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Ch. 13 CONTRACTS 13.11 
T.P.I—CIVIL 13.11 Repudiation 


Any party to a contract has a legal right to abandon or 
refuse to perform the contract where the other party has 
actually defaulted, has unequivocally renounced the 
contract or is completely unable to perform the terms of 
the contract. 


[The defendant claims to have abandoned or refused 
to perform the contract because the plaintiff [defaulted] 
[renounced the contract] [was unable to perform the 
contract]. The plaintiff denies this.] 


COMMENT 


A cause of action for breach of contract arises when the acts 
of one of the contracting parties demonstrates a clear, total 
repudiation of the contract. Wilkins v. Third Nat’l Bank in 
Nashville, 884 S.W.2d 758 (Tenn. App. 1994). 


A contracting party may terminate the contract when the 
other party (1) is wholly unable to complete the contract; (2) 
manifests an intent to abandon the contract; (3) manifests an 
intent to no longer be bound by the contract; or (4) commits fraud 


on the party seeking to terminate the contract. McClain v. 
Kimbrough Const. Co., 806 S.W.2d 194 (Tenn. App. 1990). 


In determining whether a breach is material such that the 
non-breaching party could repudiate the contract, the following 
factors should be considered; (1) the extent to which the injured 
party will be deprived of the expected benefit of his contract; (2) 
the extent to which the injured party can be adequately compen- 
sated for loss of benefit; (3) the extent to which the non- 
performing party will suffer forfeiture; (4) the likelihood that the 
non-performer will cure his failure, taking into account the cir- 
cumstances including any reasonable assurances; and (5) the 
extent to which the behavior of the non-performing party 
comports with standards of good faith and fair dealing. Adams 
TV of Memphis v. Comcorp of Tenn., Inc., 969 S.W.2d 917 
(Tenn. App. 1997), citing Restatement (Second) of Torts, Contracts 
§ 241. 


Where one party announced an intention no longer to be 
bound by the terms of a contract and demonstrated that he was 
unwilling to perform his future obligations under the contract, 
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this constituted repudiation of a farm lease which justified action 
of the lessee in failing to pay further rental payments. Repudia- 
tion amounts to a breach of the contract justifying failure of per- 
formance of the other party where the first party, by words and 
actions demonstrates a total and unqualified refusal to perform 
under the contract. Simonton v. Huff, 60 S.W.3d 820, 827 (Tenn. 
Ct. App. 2000), perm. app. denied. 


Where the purchaser does not repudiate the contract or 
signify his unwillingness to comply prior to the time set for per- 
formance, the seller must perform or offer to perform his part of 
the contract as a condition precedent to maintaining an action for 


breach by the purchaser. Loyal Featherstone Construction v. 
Coleman, 987 S.W.2d 848, 851 (Tenn. Ct. App. 1998), perm. app. 
denied (1999). 


ANTICIPATORY REPUDIATION: 


To be considered repudiation, words and conduct of a 
contracting party must amount to a total and unqualified refusal 
to perform the contract, or alternatively, a party may repudiate 
by committing a voluntary act which renders the other party un- 
able or apparently unable to perform the contract. Whether the 
words or actions rise to a level of repudiation is normally a ques- 
tion of fact. Wright v. Wright, 832 S.W.2d 542, 545 (Tenn. Ct. 
App. 1991) perm. app. denied (1992). An indication that more ne- 
gotiations are sought is not a total and unqualified refusal to 
perform. UT Medical Group, Inc. v. Vogt, 235 S.W.3d 110 
(Tenn. 2007). 


Where one party to a contract announces in advance his 
intention not to perform, the other party may treat the contract 
as broken, and sue at once for the breach, without waiting for the 


arrival of the time fixed by the contract for performance. Greene 
v. THGC, Inc., 915 S.W.2d 809, 810 (Tenn. Ct. App. 1995), perm. 
app. denied (1996). 


Research References 


West’s Key Number Digest 
Contracts 313 


Legal Encyclopedias 
C.J.S., Contracts § 472 
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Ch. 13 CONTRACTS 138.12 


T.P.I.—CIVIL 13.12 Impossibility of 
Performance 


If a party can show that a contract cannot be per- 
formed because performance is impossible, that party’s 
performance is excused. The party raising this defense 
must prove the following: 


1. The party’s performance has become impossible; 


2. The event causing the impossibility was not rea- 
sonably foreseeable by that party at the time the 
contract was made; and 


3. The party asking to be excused [did not cause] 
[could have prevented] [could have avoided] [could 
have remedied by appropriate corrective mea- 
sures] the event that makes performance 
impossible. 


COMMENT 


A party is not relieved of liability for nonperformance of a 
contract based upon the defense of impossibility of performance 
where the impossibility is caused by that party’s own conduct or 
by developments which that party could have prevented or 


avoided or remedied by appropriate corrective measures. Jenkins 
Subway, Inc. v. Jones, 990 8.W.2d 713 (Tenn. App. 1998). 


Research References 


West’s Key Number Digest 
Contracts ¢=309, 314 


Legal Encyclopedias 
C.J.S., Contracts §§ 461, 468 
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T.P.L—CIVIL 13.13 Rescission 


If the parties agreed to rescind the contract, the 
contract cannot be enforced. [The defendant claims that 
the parties agreed to rescind the contract in the following 
way: (state here the alleged circumstances of the 
rescission.) The plaintiff denies this.] 


To prove rescission a party must show that both par- 
ties agreed to end the contract. In deciding whether the 
parties agreed to rescind, you should consider all of the 
circumstances, including what the parties said or did. 


COMMENT 


Rescission is a remedy which should be exercised sparingly 
and only when the situation demands such. James Cable 
Partners v. City of Jamestown , 818 S.W.2d 338 (Tenn. App. 
1991), cert. denied, 502 U.S. 1032, 112 S.Ct. 872, 116 L.Ed.2d 
777 (1992). It is not looked upon lightly and is available only 
under the most demanding circumstances. Among the few 
grounds justifying rescission are fraud and undue influence. 
Richards v. Taylor, 926 S.W.2d 569 (Tenn. App. 1996). 


Research References 


West’s Key Number Digest 
Contracts €°249 to 274 


Legal Encyclopedias 


C.J.S., Contracts §§ 386 to 392, 396, 400 to 403, 412 to 418, 420 to 425, 427 to 
429, 431 to 436, 438 to 440, 443, 473 to 474, 629 
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T.P.1L.—CIVIL 13.14 Procurement of Breach 
of Contract 


The plaintiff is entitled to recover for procurement of 
breach of contract if the plaintiff establishes all of the 
following: 


1. There was a contract; 


2. The defendant had knowledge of the existence of 
the contract; 


3. The defendant intended to bring about or cause its 
breach; 


4. The defendant acted maliciously; 
5. The contract was in fact breached; 


6. Defendant’s actions were the legal cause of the 
breach; 


7. Plaintiff suffered damages as a result of the breach. 
USE NOTE 


The determination of whether there was a legal contract may 
be a question of law for the judge or a specific fact issue may be 
submitted to the jury through as additional verdict directing 
instruction. The term “maliciously” or “legal cause” may need fur- 
ther clarification by the judge. 


COMMENT 


Based upon T.C.A. § 47-50-109 and Campbell v. Matlock, 
749 S.W.2d 748 (Tenn. App. 1987). The statute should be checked 
for damages. The above mentioned requirements for recovery 
were reaffirmed in Polk and Sullivan, Inc. v. United Cities 
Gas Co., 783 S.W.2d 538 (Tenn. 1989). The court went on to say 
that where the contract interfered with is terminable at will the 
privilege of competition requires that a competitor have the priv- 
ilege of interfering to acquire the business for himself. The 
seventh element comes from Ching-Ming Chen v. Advantage 
Co., 713 S.W.2d 79 (Tenn. App. 1986). 


Although one who induces a breach is liable for consequential 
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losses, the damages recoverable for the pecuniary loss of the 
contract are common to both the action for breach and the action 


for inducement to breach. Testerman v. Tragesser, 789 S.W.2d 
553 (Tenn. App. 1989). TSC Industries, Inc. v. Tomlin, 743 
S.W.2d 169 (Tenn. App. 1987). 


Procurement of Breach of Contract: The elements of cause of 
action for procurement of breach of contract, even if terminable 
at will, are: (1) There must be a legal contract; (2) The wrongdoer 
must have knowledge of the existence of the contract; (3) There 
must be an intention to induce its breach; (4) The wrongdoer 
must have acted maliciously; (5) There must be a breach of the 
contract; (6) The act complained of must be the proximate cause 
of the breach; (7) There must have been damages resulting from 
the breach. New Life Corp. v. Thomas Nelson, Inc., 932 S.W.2d 
921 (Tenn. App. 1996). 
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Ch. 13 CONTRACTS 13.15 


T.P.I.—CIVIL 13.15 Procurement of Breach 
of Contract—Damages 


If you find that plaintiff is entitled to recover damages 
for procurement of breach of contract, you shall award 
plaintiff an amount that will compensate plaintiff for all 
damages legally caused by defendant’s interference with 
plaintiffs contract. The award of damages shall include 
compensation for: 


1. The pecuniary loss of the benefits of the contract, 
that is, the sum of money necessary to place the 
plaintiff in the position that plaintiff would have 
been in if the contract had been performed accord- 
ing to its terms. [This includes plaintiffs loss of 
profits, if the injury involved is interference with a 
business relationship. | 


2. Any consequential losses legally caused by the 
interference. A consequential loss is any direct out- 
of-pocket expense incurred by a party as a direct 
and legal result of a breach of contract. The out-of- 
pocket expense must have been within the contem- 
plation of the parties to the contract. 


3. Emotional distress and actual harm to plaintiffs 
reputation, where such losses should have been 
reasonably expected to result from the 
interference. 


USE NOTE 


In some cases it may be useful to add the first two sentences 
of the second paragraph of T.P.I—Civil 14.01 to this instruction 
to assure that damages are not duplicated when plaintiff is seek- 
ing more than one kind of damage covered by this instruction. 


COMMENT 


Although one who induces a breach is liable for consequential 
losses, the damages recoverable for the pecuniary loss of the 
contract are common to both the action for breach and the action 
for inducement to breach. Testerman v. Tragesser, 789 S.W.2d 
553 (Tenn. App. 1989); TSC Industries, Inc. v. Tomlin, 7438 
S.W.2d 169 (Tenn. App. 1987). 
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The foregoing requirements were reaffirmed as to recovery 
for interference in the performance or the procurement of the 
breach of contract in T.C.A. § 47-50-109, and while the statute is 
a codification of the common law except as to damages, the 
plaintiff may assert a cause of action under the code as well as a 
punitive damage claim under the common law, but cannot have 
double redress and is required to elect between remedies. The 
burden of proof required to establish the common law action for 
compensatory damages is a preponderance of the evidence stan- 
dard and the jury should be so charged. Then the jury should be 
charged as to the same seven elements under the trebling statute 
but the standard for the burden of proof should be clear and 
convincing evidence. Upon a finding under this standard, treble 
damages are automatic. Finally, the jury should be charged under 
Hodges v. S. C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992), as to 
whether the plaintiff is entitled to punitive damages, and if so, 
the bifurcated hearing must occur. When the jury returns with 
the amount of the punitive damages then the plaintiff must elect 
whether to accept the multiple damages under Hodges. Emmco 
Ins. Co. v. Beacon Mut. Indem. Co., 204 Tenn. 540, 322 S.W.2d 
226 (1959); Concrete Spaces, Inc. v. Sender, 2 8.W.3d 901 
(Tenn. 1999); Buddy Lee Attract. v. William Morris Agency, 
13 $.W.3d 343 (Tenn. App. 1999). 


While the burden of proof under the common law is by a 
preponderance of the evidence, the burden of proof under the 
statute for treble damages is by clear and convincing evidence. 
Buddy Lee Attract. v. William Morris Agency, 13 S.W.3d 343 
(Tenn. App. 1999). 
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Ch. 13 CONTRACTS 13.16 


T.P.I.—CIVIL 13.16 Intentional Interference 
With Business 
Relationship 


The plaintiff seeks to recover damages that plaintiff 
alleges were caused by the defendant’s wrongful conduct. 
The law does not permit a plaintiff to recover damages 
from a defendant who has engaged in proper competitive 
business practices. However, the law does prohibit a 
defendant from unfairly interfering with a business rela- 
tionship by using improper means or by acting with the 
predominant purpose of injuring the plaintiff. 


To recover damages, plaintiff must prove all of follow- 
ing by a preponderance of the evidence. 


1. [plaintiff had a specific, existing business relation- 
ship with [ (name of specific third party) |[or] 
[plaintiff had a prospective business relationship 
with an identifiable class of persons]; and 


2. defendant had knowledge of that relationship [and 
not a mere awareness of the plaintiffs business 
dealings with others in general]; and 


3. the [prospective] business relationship ended; and 


4. the defendant intentionally by improper motive or 
improper means caused the relationship to end; 
and 


5. the defendant’s action caused damage to the 
plaintiff. 


USE NOTE 


The appropriate phrase should be selected in drafting the 
first element, i.e. the plaintiff either had a business relationship 
with a specific third party or had a prospective business relation- 
ship with an identifiable class of persons. 


The bracketed phrase in element two needs to be used if 
defendant denies knowledge of the relationship between plaintiff 
and a specific third party or, in prospective business relationship 
cases, an identifiable class of persons. 
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COMMENT 


The tort of intentional interference with business relation- 
ships was first recognized by the Tennessee Supreme Court in 
Trau-Med of America, Inc. v. Allstate Insurance Company, 
71 8.W.8d 691, 701 (Tenn. 2002). The decision expressly over- 
ruled language to the contrary in Nelson v. Martin, 958 S. W. 2d 
642 (Tenn. 1997). 


The prospective business relationship with an identifiable 
class of persons must be “ ‘of pecuniary value to the plaintiff.’ ” 
Trau-Med at 701, citing Restatement (Second) of Torts § 766B 
comment c. “Included are interferences with the prospect of 
obtaining employment or employees, the opportunity of selling or 
buying land or chattels or services, of any other relations leading 
to potentially profitable contracts.” Interference with the exercise 
by a third party of an option to renew or extend a contract with 
the plaintiff is also included. Also included is interference with a 
continuing business or other customary relationship not amount- 
ing to a formal contract. Id. at fn.4 (emphasis added by the Ten- 
nessee Supreme Court). 


The Trau-Med opinion states that what constitutes an 
“improper” conduct or motive by defendant is “dependant on the 
facts and circumstances of a given case.” Id. at fn. 5. The Court 
gave the following examples of improper interference: 


Those means that are illegal or independently tortuous, 
such as violations of statutes, regulations, or recognized 
common-law rules, see id. at 308; violence, threats or 
intimidation, bribery, unfounded litigation, fraud, mis- 
representation or deceit, defamation, duress, undue influ- 
ence, misuse of inside or confidential information, or 
breach of a fiduciary relationship. See Duggin, 360 
S.E.2d at 836 (citing Top Serv. Body Shop, Inc., 582 
P.2d at 1371 n. 11); and those methods that violate an 
established standard of a trade or profession, or otherwise 
involve unethical conduct, such as sharp dealing, over- 
reaching, or unfair competition, see Id. at 837. 


Id. at 702, fn. 4 (citations omitted). 


Lawful, competitive business practices are not actionable. Id. 
at 699. 
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Ch. 13 CONTRACTS 13.20 


EK. INSURANCE CONTRACTS 
T.P.Ik—CIVIL 13.20 Fire Insurance Claim 


The policyholder has brought suit against the insur- 
ance company seeking to recover benefits on a contract of 
insurance containing fire insurance coverage. The policy- 
holder seeks payment under the contract terms. The in- 
surance company contends it is not responsible for the 
loss. | 


Research References 


West’s Key Number Digest 
Insurance ¢421, 669.6(1) 


Legal Encyclopedias 
C.J.S., Insurance § 907 
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T.P.IL.—CIVIL 13.21 Theory of the Plaintiff 


The policyholder contends that the insurance company 
has breached the contract of insurance by failing to pay 
pursuant to the policy. (Here state plaintiff's issues.) 


COMMENT 


A cause of action against an insurance agent for failure to 
procure insurance may arise where coverage is denied by the 
insurer on a policy that is contestable as a result of the acts or 
omissions of the agent in filling out the application for insurance. 
Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011). 


Research References 


West’s Key Number Digest 
Insurance ¢421, 669.6(1) 


Legal Encyclopedias 
C.J.S., Insurance § 907 
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Ch. 13 CONTRACTS 13.22 


T.P.1.—CIVIL 13.22 Theories of Insurance 
Company 


The insurance company contends that the policyholder 
violated various provisions and conditions of the policy 
and, as a result, the insurance company is not pe Oe to 
pay for the loss. 


[The insurance company claims that the policyholder 
brought about the fire and the resulting loss of property 
in violation of the policy.] 


[The insurance company claims that the policyholder 
breached and voided the policy by making material 
misrepresentations in the [application] [claim of loss.]] 


[The insurance company claims that the policyholder 
has failed to comply with the conditions or requirements 
of the insurance policy, and that the insurance company’s 
ability to investigate and respond ‘to the claim has been 
materially hindered. | | 


COMMENT 


A cause of action against an insurance agent for failure to 
procure insurance may arise where coverage is denied by the 
insurer on a policy that is contestable as a result of the acts or 
omissions of the agent in filling out the application for insurance. 
Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011). 


Research References 


West’s Key Number Digest 
Insurance ¢°421, 669.6(1) 


Legal Encyclopedias 
C.J.S., Insurance § 907 
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13.23 T.P.L—CIVIL Ch. 13 
T.P.1.—CIVIL 13.23 Defense of Arson 


A policyholder who commits arson cannot recover 
under an insurance policy. To establish the defense of 
arson, the insurance company has the burden of proving 
that the policyholder intentionally or willfully set fire to 
the insured property or participated in or consented to 
the willful burning of the property. It is not necessary 
that the policyholder be the person who actually starts 
the fire. 


Arson may be proved by direct or circumstantial 
evidence. When relying on circumstantial evidence to es- 
tablish the defense of arson, the following must be proved: 


1. The insured property was intentionally burned; 


2. The policyholder had an opportunity to set the fire 
or to have it set by some other person; and 


3. The policyholder had a motive for setting the fire. 


Whether circumstantial evidence has been proved and 
whether that evidence establishes the defense of arson is 
for you to decide. 


Research References 


West’s Key Number Digest 
Insurance ¢429, 669.6(1) 


Legal Encyclopedias 
C.J.S., Insurance §§ 862, 918 to 919 
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T.P.I.—CIVIL 13.24 Defense of 
Misrepresentation of 
Loss 


The insurance company refused to pay under the 
policy because it claims that the policyholder breached 
and voided the policy by making material misrepresenta- 
tions in the claim for loss. The insurance policy contains a 
provision that states: /read applicable insurance clause] 


To establish a defense of misrepresentation on proof 
of loss, the insurance company must show by a preponder- 
ance of the evidence: 


1. A willful, substantial and false valuation of the 
property or amount of loss, and 


2. An intent to deceive the insurance company by 
seeking to influence the judgment of the insurance 
company. An intent to deceive the insurer may be 
inferred from the insured’s knowing or willful 
over-valuation of the property; or the insured’s 
concealment of the nature or extent of the loss. 


A person acts “knowingly” if that person desires to act 
in a particular manner and is aware of the probable con- 
sequences of those actions. A person acts “willfully” if that 
person desires to act in a particular manner and to cause 
the result that occurs. 


An honest, good faith difference of opinion as to the 
value or amounts of loss is not a false and intentional 
misrepresentation. Slight or trivial misrepresentations or 
over-valuations do not void the policy. 


Research References 


West’s Key Number Digest 
Insurance ©7553(3), 669.8 


Legal Encyclopedias 
C.J.S., Insurance §§ 1249, 1284 
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T.P.1.—CIVIL 13.25 Defense of 
Misrepresentation on 
Application for 
Insurance 


To establish a defense of misrepresentation on an ap- 
plication for insurance, the insurance company must 
prove by a preponderance of the evidence that the policy- 
holder’s representations were: ; 


1. False[; and] 
[2. Made with the intent to deceive]. 


[In order to establish an intent to deceive it must be 
proved that the policyholder sought to influence the judg- 
ment of the insurance company in issuing the policy. An 
intent to deceive may be inferred from a knowing and will- 
ful misrepresentation. 


A person acts “knowingly” if that person desires to act 
in a particular manner and is aware of the probable con- 
sequences of those actions. A person acts “willfully” if that 
person desires to act in a particular manner and to cause 
the result that actually occurs.| 


USE NOTE 
This instruction is based upon T.C.A. § 56-7-103. 


The jury is to determine whether the answers were false and, 
if so, whether there was intent to deceive. See, Spellmeyer v. 
Tennessee Farmers Mut. Ins. Co., 879 S.W.2d 8438, 846 (Tenn. 
App. 1993). 


However, determining whether a particular misrepresenta- 
tion increases an insurance company’s risk of loss is a question of 
law for the court. Smith v. Tennessee Farmers Life Reassur- 
ance Co., 210 8.W.3d 584, 589 (Tenn. App. 2006). A misrepre- 
sentation made in the application for insurance increases the 
risk of loss when it is of such importance that it naturally and 
reasonably influences the judgment of the insuror in making the 
contract. Vermont Mut. Ins. Co. v. Chui, 21 S.W.3d 232 (Tenn. 
App. 2000). 
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COMMENT 


Under this statute, to avoid coverage the insuror must first 
prove that the answers in the application were false; then it must 
prove either that the false answers were given with intent to 
deceive the insuror or that the false answers increased the risk of 


loss. See, Spellmeyer v. Tennessee Farmers Mut. Ins. Co., 879 
S.W.2d 843, 846 (Tenn. App. 1993). 


In cases not involving intentional deception, the court, as a 
matter of law, must determine whether the misrepresentation 
increased the insurance company’s risk of loss. A false answer in 
an application for insurance increases the insurance company’s 
risk of loss if it naturally and reasonably influences the judgment 


of the insurer in making the contract. See, Smith v. Tennessee 
Farmers Life Reassurance Co., 210 S.W.3d 584, 590 (Tenn. 
App. 2006). 


One is under a duty to learn the contents of a written contract 
before signing it and if, without being the victim of fraud, the 
party fails to read the contract or otherwise fails to learn its 
contents the party signs the contract at his peril and is estopped 
to deny his obligation, will be conclusively presumed to know the 
contents of the contract, and must suffer the consequences of his 


own negligence. Beasley v. Metropolitan Life Ins. Co., 190 
Tenn. 227, 229 S.W.2d 146 (1950); Giles v. Allstate Ins. Co., 
871 S.W.2d 154 (Tenn. App. 1993). 


A cause of action against an insurance agent for failure to 
procure insurance may arise where coverage is denied by the 
insurer on a policy that is contestable as a result of the acts or 
omissions of the agent in filling out the application for insurance. 
Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011). 


Research References 


West’s Key Number Digest 
Insurance $250 to 271.3, 274 to 284, 286, 669.4(1), 669.4(2) 


Legal Encyclopedias 


C.J.S., Insurance §§ 536 to 552, 562 to 566, 568, 572 to 574, 576 to 620, 623, 627 
to 628, 692 to 694, 698 to 708, 755 to 763, 771 to 784, 1589 


541 


13.26 T.P.I.—CIVIL Ch. 13 


T.P.L—CIVIL 13.26 Insurance Contracts— 
Failure to Give Timely 
Notice 


[Defendant-Insurer] claims that [Plaintiff] breached 
the parties’ contract of insurance by failing to provide 
timely notice as required by the terms of the policy. The 
applicable portion of the insurance policy is as follows 
[cite policy language]: 


[Defendant-Insurer] has the burden of proving by a 
preponderance of the evidence that [Plaintiff] did not give 
timely notice to [Defendant-Insurer]. 


If you find that [Plaintiff] did not give timely notice, 
the law presumes that [Defendant-Insurer] has been 
prejudiced by failure to receive timely notice, and [Plain- 
tiff] cannot recover under the policy. However, [Plaintiff] 
can overcome this presumption and recover under the 
policy by proving by a preponderance of the evidence that 
[Defendant-Insurer] was not prejudiced by the delay in 
providing timely notice. 


In determining whether [Defendant-Insurer] was 
prejudiced by the delay in giving notice, you should 
consider the following factors to the extent shown by the 
evidence: 


1. the availability of witnesses to the accident; 


2. the ability to discover other information regarding 
the conditions of the locale where the accident oc- 
curred; 


3. any physical changes in the location of the ac- 
cident during the period of the delay; 


4, the existence of official reports concerning the oc- 
currence; 


5. the preparation and preservation of demonstrative 
and illustrative evidence, such as the vehicles 
involved in the occurrence, or photographs and 
diagrams of the scene; 
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6. the ability of experts to reconstruct the scene and 
the occurrence; and 


7. any other information which tends to show 
whether [Defendant-Insurer] was prejudiced by 
the delay in giving notice. 


COMMENT 
This charge is based on Alcazar v. Hayes, 982 S.W.2d 845 


(Tenn. 1998); American Justice Ins. Reciprocal v. Hutcher- 
son, 15 8.W.3d 811 (Tenn. 2000). 
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13.30 T.P.1.—CIVIL Ch. 13 
F. BAD FAITH 


T.P.I.—CIVIL 13.30 Insurance Company 
Penalty for Lack of 
Good Faith 


An insurance company owes to its policy holders the 
duty to use good faith and diligence in responding to 
claims. A penalty may be assessed against an insurance 
company that fails to act in good faith by refusing to pay a 
claim filed against an insurance policy. 


Before a policy holder may recover a penalty for lack 
of good faith, the policy holder must show that (1) the 
policy of insurance has, by its terms, become due and pay- 
able, (2) a formal demand for payment was made, (3) the 
policy holder waited 60 days after making the formal 
demand before filing suit (unless there was a refusal to 
pay prior to the expiration of the 60 days), and (4) the 
refusal to pay was not in good faith. | 


An insurance company [defendant] did not use good 
faith if it frivolously or unjustifiably refused to comply 
with the policy holder’s demand to pay according to the 
terms of the policy. If there is any reasonable ground for 
the insurance company’s failure to pay the claim, the in- 
surance company has acted in good faith. Negligence, 
which is the failure to use ordinary care, does not in itself 
constitute bad faith. The insurance company’s negligence 
or lack of negligence, however, may be a factor in deter- 
mining whether the insurance company failed to act in 
good faith. 


The policy holder has the burden of proving the lack 
of good faith of the insurer [insurance company] in deny- 
ing payment on the insurance policy. 


If the insurance company failed to act in good faith, 
the policy holder may recover additional damages from 
the insurance company measured by the additional 
expense, loss, or injury caused the policy holder [plaintiff] 
by the insurance company’s conduct. The additional 
amount cannot exceed 25% of the damages you have previ- 
ously awarded to policy holder. 
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COMMENT 


The burden of proving bad faith of an insurance company is 
on the plaintiff. Life & Casualty Ins. Co. v. Robertson, 6 Tenn. 
App. 43 (1927); Pittman v. Missouri State Life Ins. Co., 12 
Tenn. App. 228 (1930). The bad faith penalty is not recoverable 
in every refusal of an insurance company to pay a loss. An insur- 
ance company is entitled to rely upon available defenses and re- 
fuse payment if there is substantial legal grounds that the policy 
does not afford coverage for the alleged loss. If an insurance 
company unsuccessfully asserts a defense and the defense was 
made in good faith, the statute does not permit the imposing of 
the bad faith penalty. Silliman v. International Life Ins. Co., 
135 Tenn. 646, 188 S.W. 273 (1916); Smith v. Continental Ins. 
Co., 63 Tenn. App. 48, 469 S.W.2d 138 (1971). A bad faith award 
must be based upon the bad conduct of the insurer. Nelms uv. 
Tennessee Farmers Mut. Ins. Co., 613 S.W.2d 481 (Tenn. App. 
1978). 


Research References 


West’s Key Number Digest 
Insurance ¢514.1, 602.5 to 602.12, 669.7(2), 669.8 


Legal Encyclopedias 
C.J.S., Insurance §§ 1160 to 1161, 1576, 1580 to 1586 
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13.31 T.P.1.—CIVIL Ch. 13 


T.P.L—CIVIL 13.31 Policy Holder Bad Faith 
Penalty 


A penalty may be assessed against the plaintiff if 
plaintiff did not act in good faith in bringing this lawsuit. 


To receive a penalty, the insurance company must es- 
tablish that: 


1. The plaintiffs are not entitled to recover under the 
policy; 


2. The suit was frivolous and unfounded and, there- 
fore, was not brought in good faith; and 


3. The insurance company experienced additional 
expense, loss, or injury as a result of the litigation. 


A suit is “frivolous and unfounded” if there is no rea- 
sonable ground to establish a valid claim. The reasonable- 
ness of the grounds and the validity of the claim depend 
upon the circumstances. 


Ultimately, the presence of bad faith depends on the 
circumstances. A reasonable mistake of judgment does not 
constitute bad faith. Negligence alone does not constitute 
bad faith. Plaintiff's negligence or lack of negligence may, 
however, be considered in determining the presence or 
absence of good faith. 


If the plaintiff failed to act in good faith in filing the 
lawsuit, the insurance company may recover damages 
form the plaintiff measured by the additional expense, 
loss, or injury caused by the plaintiff's conduct. This 
amount cannot exceed 25% of the loss claimed under the 
policy. 


COMMENT 


Defendants bad faith penalty is to be measured by the ad- 
ditional defendant’s expense, loss or injury not to exceed 25%. 


Adams v. Tennessee Farmers Mutual Insurance Co., 898 
S.W.2d 216 (Tenn. App. 1994). Based on T.C.A. § 56-7-106. 
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Research References 


West’s Key Number Digest 
Insurance ¢156, 669.1, 675 


Legal Encyclopedias 
C.J.S., Insurance §§ 376, 1573 to 1575, 1644, 1708 
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13.35 T.P.1.—CIVIL Ch. 13 


G. VERDICT FORM—INTEREST 
T.P.I.—CIVIL 13.35 Pre-Judgment Interest 


Plaintiffs seek an award of prejudgment interest from 
the defendant. If the plaintiffs are entitled to recover a 
judgment under the insurance policy, you may in your 
discretion award interest on the amount awarded at a rate 
not greater than 10% per year calculated from any date | 
you choose beginning on or after ______.. The dollar 
amount of prejudgment interest will be calculated by the 
court at simple interest. 


USE NOTE 
This instruction is based on T.C.A. § 47-14-123. 
COMMENT 


The granting of pre-judgment interest is a matter that is well 
within the bosom of the court and its discretion. Kirksey v. 
Overton Pub. Inec., 804 S.W.2d 68 (Tenn. App. 1990). 
Wasielewski v. K Mart Corp., 891 S.W.2d 916 (Tenn. App. 
1994). However, the discretion is not absolute and may be 
changed by the appellate court. Wilder v. Tennessee Farmers 
Mutual Insurance Co., 912 8.W.2d 722 (Tenn. App. 1995). 


Research References 


West’s Key Number Digest 
Interest €#39(2.35) 


Legal Encyclopedias 
C.J.S., Interest and Usury; Consumer Credit § 49 
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T.P.I—CIVIL 13.36 Fire Insurance Claim 
Special Verdict Form 


1. Did the plaintiff make a material misrepresenta- 
tion on the application for insurance [with the intent to 
deceive] [ that increased the risk of loss]? 


Yes___ NO___ 


If your answer to question 1 is “Yes,” you have found 
for the defendant and [you should turn in this verdict 
form]. [you should complete question 9]. 


If your answer is “No” continue to next question. 


2. Did the plaintiff make a material misrepresenta- 
tion on the proof of loss with the intent to deceive? 


Yess 3 NO]? 


If your answer to question 2 is “Yes,” you have found 
for the defendant and [you should turn in this verdict 
form]. [you should complete question 9]. 


If your answer is “No” continue to next question. 
3. Did the plaintiff(s) cause or consent to the willful 


burning of the insured property? 


Yes___ NOS 


If your answer to question 3 is “Yes,” you have found 
for the defendant and [you should turn in this verdict 
form]. [you should complete question 9]. 


If your answer is “No” continue to next question. 


4. We, the jury, find the plaintiff(s) are entitled to re- 
cover damages from the defendant for the fire loss in- 
curred in this case in the following amounts: 
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[eee Dwelling (replacement) cost] 
Fen a td Contents (replacement) cost] 
(Not to exceed $______) ] 
[Seen een Additional living expenses] 
[Sh eee eee Debris removal 
(Not to exceed $_____)] 
5. Did —______. Insurance Company fail to act in good 


faith in denying plaintiffs claim? 
Yes___ IN OLE 


If your response to question 5 is “Yes,” then answer 
question 6. If your response to question 5 is “No,” skip 
questions 6 and 7 and answer question 8. 


6. Did any failure of defendant to act in good faith 
cause additional expense, loss, or injury to plaintiffs? 


Yes___ NO___ 


If your response to question 6 is “Yes,” then answer 
question 7. If your response to question 7 is “No,” go to 
question 8. 


7. What penalty, if any do you find that the plaintiffs 
are entitled to recover from the defendant? _____% (You 
may award any percentage not to exceed 25% of the dam- 
ages in this case.) 


8. What annual percentage of prejudgment interest, 
if any, do you award? _____% (Do not exceed ten (10%) 
percent.) From what date should prejudgment interest be 
awarded? _____. (The date cannot be earlier than 
______., which is 60 days after the proof of loss was filed.) 
Note: The Court will calculate the total interest to be paid 
based on your responses to these questions. 


9. Did the plaintiff (s) policyholder (s) fail to act in 
good faith in filing suit? 
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Yes___ IN Ce 


If your answer to question 9 is “Yes,” please complete 
question 10. 


10. Did any failure of plaintiff to act in good faith 
cause additional expense, loss, or injury to defendant? 


Yes___ NO__ 


If your answer to question 10 is “Yes,” please complete 
question 11. If your answer is “No,” turn in this verdict 
form. 


11. What penalty, if any, do you find that the defen- 
dant is entitled to recover from the plaintiffs. _____-__-% 
(You may award any percentage not to exceed 25% of the 
damages claimed by plaintiff). 


Presiding Juror 


Research References 


West’s Key Number Digest 
Insurance €-670 
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13.40 T.P.I1.—CIVIL | Ch. 13 


H. EMPLOYMENT CONTRACTS 
T.P.1.—CIVIL 13.40 Contract of Employment 


If a contract for employment for a definite term exists, 
the contract may not be terminated before the expiration 
of the contract period, except for good cause or by mutual 
agreement. In other words, unless there is a contract of 
employment for a definite term, either the employee or 
employer may terminate the contract at any time. 


USE NOTE 


T.P.I. Civil 13.40, 13.41, 13.42, and 13.43 are not intended for 
use in employment discrimination cases. 


COMMENT 


Support for this charge is found in Cantrell v. Knox County 
Board of Education, 53 8.W.3d 659, 662 (Tenn. 2001). 
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T.P.I—CIVIL 13.41 Plaintiff's Burden of 
Proof 


The plaintiff has the burden of proving by a preponder- 
ance of the evidence: 


(1) that there was a contract of employment for a defi- 
nite term; 


(2) that the defendant terminated the plaintiff; and 


(3) the amount of damages suffered as a result of the 
termination. 


USE NOTE 


The additional requirement for a contract of employment is 
that the contract be for a definite term. If any other element of 
contract is in dispute, see T.P.I. Civil 13.01-13.06. 


This instruction is not necessary if the court finds, as a mat- 
ter of law, that a contract of employment for a definite term exists. 


COMMENT 


An employee handbook or personnel manual may give rise to 
an implied contract between an employee and employer, depend- 
ing upon the specific language contained in the employment 
manual. An employment manual or handbook will only be deemed 
a contract of employment when it contains language to the effect 
that certain policies or practices are guaranteed, and an expres- 
sion of the employer’s intent to be bound by them. An employer’s 
reservation of a unilateral right to modify the provisions gener- 
ally precludes the handbook or manual from being part of an 
employment contract. King v. TFE, Inc., 15 S.W.3d 457 (Tenn. 
Ct. App. 1999). 
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13.42 T.P.I.—CIVIL Ch. 13 


T.P.1.—CIVIL 13.42 Employer’s Burden of 
Proof 


The employer has the burden of proving that the em- 
ployee was terminated for good cause. Good cause for 
termination exists (1) due to the employee’s failure to 
perform either expressed or implied duties, or (2) due to 
the employee’s inattention to duties, or (3) when the em- 
ployee acts in a way that tends to injure the employer’ Ss 
business, interests, or reputation. 


COMMENT 


In general, an employee is terminated for good cause if his/ 
her termination stems from a job related ground. Video Catalog 
Channel, Inc. v. Blackwelder, 1997 Tenn. App. LEXIS 636, *5 
(Tenn. Ct. App. 1997); Phillips v. Morrill Electric, Inc., 15 
I.E.R. Cas. (BNA) 934, 1999 Tenn. App. LEXIS 617 (Tenn. Ct. 
App. 1999); Biggs v. Reinsman Equestrian Products, Inc., 
169 S.W.2d 218, 221 (Tenn. Ct. App. 2004). 


A job related ground includes any activities inconsistent with 
the continued existence of the employer-employee relationship. 
For example, termination for good cause includes the employee’s 
failure to follow a supervisor’s directions, poor job performance, 
or failure in the execution of assigned duties. Phillips v. Morrill 
Electric, Inc., 15 L.E.R. Cas. (BNA) 934, 1999 Tenn. App. LEXIS 
617 (Tenn. Ct. App. 1999); Biggs v. Reinsman Equestrian 
Products, Inc., 169 S.W.2d 218, 221 (Tenn. Ct. App. 2004). 


There is no requirement of intent on the part of the employee 


to show just cause. Subperformance is sufficient. Biggs v. Reins- 
man Equestrian Products, Inc., 169 S.W.2d 218, 221 (Tenn. 
Ct. App. 2004). 


A mis-match of the employee’s skills to the requirements of 
the job is not a defense to termination for unsatisfactory 


performance. Biggs v. Reinsman Equestrian Products, Inc., 
169 S.W.2d 218, 221 (Tenn. Ct. App. 2004). 
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T.P.I.—CIVIL 13.43 Damages | 


Plaintiff has the burden of proving damages for breach 
of employment contract. The measure of damages for 
breach of an employment contract is what the employee 
would have earned under the contract for the duration of 
the contract, less any amount that the employee earned or 
should have earned in some other employment during the 
unexpired term by using reasonable diligence. The defen- 
dant has the burden of proving what the plaintiff should 
or could have earned with reasonable diligence. 


COMMENT 


Support for this charge is found in Cantrell v. Knox County 
Board of Education, 53 S.W.3d 659, 662 (Tenn. 2001). 


The defendant has the burden of proving matters of mitiga- 
tion, 1.e., what the plaintiff should or could have earned with rea- 
sonable diligence. Jeffers v. Stanley, 486 S.W.2d 737 (Tenn. 
1972); State, ex rel Chapdelaine v. Torrence, 532 8.W.2d 542 
(Tenn. 1975). 
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14.01 T.P.I.—CIVIL Ch. 14 
A. TORT DAMAGES 
T.P.1.—CIVIL 14.01 Compensatory Damages 


If, under the Court’s instructions, you find that the 
plaintiff is entitled to damages, then you must award 
plaintiff damages that will reasonably compensate the 
plaintiff for claimed loss or harm which has been proven 
by a preponderance of the evidence, provided you also 
find it was or will be suffered by the plaintiff and was 
legally caused by the act or omission [or condition] upon 
which you base your finding of liability. 


Each of these elements of damage is separate. You may 
not duplicate damages for any element by also including 
that same loss or harm in another element of damage. In 
determining the amount of damages, you should consider 
the following elements: 


Medical expenses. Medical expenses are the cost of 
medical care, services and supplies reasonably required 
and actually given in the treatment of the plaintiff as 
shown by the evidence [and the present cash value of sim- 
ilar services likely to be required in the future.] 


Loss of earning capacity. Loss of earning capacity is 
the value of earning capacity that has been lost in the past 
[and the present cash value of lost earning capacity that is 
likely to be lost in the future] as a result of the injury in 
question. 


It is not the loss of time or actual earnings that make 
up this item of damages, but the loss of the ability to earn. 
There may be a loss of earning capacity even though there 
has been no loss of earnings [and even though the plaintiff 
made more money after the accident than before.] The 
loss of the ability to earn money may include, but is not 
limited to, actual loss of income. 


In deciding what, if any, award should be made for 
loss of the ability to earn, you should consider any evi- 
dence of plaintiff's earning capacity, including, among 
other things, the plaintiff's health, age, character, occupa- 
tion, past earnings, intelligence, skill, talents, experience 
and record of employment. 
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Pain and suffering. Pain and suffering is reasonable 
compensation for any physical pain and discomfort and 
for mental pain and discomfort suffered by the plaintiff, 
[and the present cash value for physical and mental 
discomfort likely to be experienced in the future.] Mental 
discomfort includes anguish, grief, shame, or worry. 


Permanent Injury. A permanent injury is an injury that 
the plaintiff must live with for the rest of the plaintiffs 
life that may result in inconvenience or the loss of physi- 
cal vigor. Damages for permanent injury may be awarded 
whether or not it causes any pain or inconvenience. 


Disfigurement. Disfigurement is a specific type of per- 
manent injury that impairs a person’s beauty, symmetry 
or appearance. 


Loss of enjoyment of life: Loss of the enjoyment of life 
takes into account the loss of the normal enjoyments and 
pleasures in life in the future as well as limitations on the 
person’s lifestyle resulting from the injury. 


Pain and suffering, permanent injury, disfigurement, 
and loss of enjoyment of life are separate types of losses. A 
plaintiff is entitled to recover for these losses if the 
plaintiff proves by a preponderance of the evidence that 
each was caused by the defendant’s fault. 


No definite standard or method of calculation is 
prescribed by law by which to fix reasonable compensa- 
tion for pain and suffering, permanent injury, disfigure- 
ment, and loss of enjoyment of life. Nor is the opinion of 
any witness required as to the amount of such reasonable 
compensation. In making an award for pain and suffering, 
loss of enjoyment of life, and/or permanent injury, you 
shall exercise your authority with calm and reasonable 
judgment and the damages you fix shall be just and rea- 
sonable in light of the evidence. 


USE NOTE 


This instruction consolidates instructions from previous edi- 
tions of this text - T.P.I. Civil 14.01, 14.10, 14.11, 14.13, and 14. 
16. It is intended to be a comprehensive damage instruction for 
all personal injury cases in which there is some element of bodily 
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harm. The instruction is not necessarily appropriate in cases 
where there is no bodily harm and the plaintiff is seeking dam- 
ages for emotional distress. 


In a health care liability action, this instruction may have to 
be modified to comply with Tenn. Code Ann. § 29-26-119 unless 
the evidence submitted to the jury has excluded medical expen- 
ses and lost wages which have been reimbursed to plaintiff. 
McDaniel v. General Care Corp., 627 S.W.2d 129 (Tenn. App. 
1981). See the discussion below in the Comment. 


If the plaintiff has not alleged or proven any element of dam- 
age included in the pattern instruction, it should be deleted from 
the charge to the jury. 


COMMENT 


Overstreet v. Shoney’s, Inc., 4 S.W.3d 694 (Tenn. App. 1999) 
discusses each element of personal injury damages, the quantum 
of proof that must be presented by the plaintiff to permit any 
particular element of damages to go to the jury, and the use of an 
itemized verdict form for compensatory damages. 


Laxton v. Orkin Exterminating Co., 639 S.W.2d 431 (Tenn. 
1982), discusses damages that may be awarded for mental distur- 
bance even though the physical injury is minor. 


Damages 


A party is entitled to recover reasonable medical expenses for 
examination, etc., in an effort to determine if personal injuries 
were sustained as a result of defendant’s negligence even though 


it develops that the party suffered no personal injury. Newsom 
v. Markus, 588 S.W.2d 883 (Tenn. App. 1979). 


In Smith v. Gore, 728 S.W.2d 738 (Tenn. 1987), commented 
upon at 55 Tenn.L.Rev. 153 (1987), the court addressed the dam- 
ages that may be recovered in a medical malpractice action for 
wrongful pregnancy, and held that the costs involved in rearing a 
normal, healthy child are not recoverable. 


It is not the loss of time or actual earnings that the wrong- 
doer must pay for, but the loss of the ability to earn. There may 
be a loss of earning capacity though there has been no loss of 
earnings. Dixie Feed & Seed Co. v. Byrd, 376 5.W.2d 745 (Tenn. 
App. 1963); Southern Coach Lines v. Wilson, 214 S.W.2d 55 
(Tenn. App. 1948). Evidence of past earnings is proper to show 
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the value of earning capacity, as well as work habits and employ- 
ment record. Clinchfield Railroad Co. v. Forbes, 417 S.W.2d 
210 (Tenn. App. 1966). 


In Federal Employers’ Liability Act (FELA) cases, “fear of 
cancer must be ‘genuine and serious’ to be compensable.” Hensley 
v. CSX Transp., Inc., 310 S.W.3d 824 (Tenn. Ct. App. 2009). See 
also CSX Transp., Ine. v. Hensley, 129 S. Ct. 2139, 173 L. Ed. 
2d 1184 (2009). 


The Tennessee Supreme Court’s decision in Dedmon v. Steel- 
man, 535 8.W.3d 431 (Tenn. 2017) re-affirmed prior law that the 
plaintiff may recover the full, undiscounted value of medical ex- 
penses, assuming there is competent evidence that the medical 
expenses were reasonable and necessary for services and supplies 
provided for diagnosis and treatment of the plaintiff, notwith- 
standing any suggestion in West v. Shelby County Healthcare 
Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants 
are permitted to introduce competent evidence that the bills were 
unreasonable, unnecessary, or that the services and supplies 
were not actually provided, but in doing so cannot violate the col- 
lateral source rule. 


A different rule may well apply in health care liability actions. 
Although Dedmon was not a health care liability action, Dedmon 
indicates that the collateral source rule was abrogated in health 
care liability actions via Tenn. Code Ann. § 29-26-119. 535 S.W.3d 
at 445 and 454, fn. 25. A recent Court of Appeals opinion held 
that Tenn. Code Ann. § 29-26-119 “does not alter or abrogate the 
evidentiary aspect of the collateral source rule” and that it was 
reversible error for the trial judge in a health care liability action 
to allow defense counsel to cross-examine plaintiffs experts and 
otherwise introduce testimony that the government programs 
will provide services at no charge to plaintiff. McKenzie v. 
Women’s Health Services-Chattanooga, P.C., 2018 WL 
4005511, *6-8 (Tenn. Ct. App. Aug. 20, 2018) (Rule 11 den., 
designated “Not for Citation by Tenn. Sup. Ct. Order of February 
20, 2019). The Tennessee Supreme Court refused to accept 
discretionary review of the case, but indicated its disapproval 
with the intermediate court’s ruling concerning the collateral 
source rule and Tenn. Code Ann. § 29-26-119 by designating the 
opinion as “Not for Citation” under Supreme Court Rule 4, § E. 
Id. Thus, the current state of the law concerning the interaction 
of evidentiary aspect of the collateral source rule and Tenn. Code 
Ann. § 29-26-119 is unclear. 


Research References 


West’s Key Number Digest 
Damages 715 
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Legal Encyclopedias 
C.J.S., Damages § 17 


(1.) Personal Injury 


T.P.1.—CIVIL 14.12 Medical Bill 
Presumption 


[In this case, some medical bills have been introduced 
in evidence. Because these bills do not exceed [a certain 
sum established by law], you shall presume these expen- 
ses were reasonable and necessary]. 


USE NOTE 


This instruction should be used following T.P.I.—Civil 14.01 
when the plaintiff has met the requirements of T.C.A. § 24-5-113. 
The statute creates “prima facie evidence” and a “prima facie 
presumption” of the necessity and reasonableness of medical bills 
not exceeding $4,000.00 paid or incurred for which a copy is at- 
tached as an exhibit to the complaint. The meaning of this stat- 
ute is that absent contrary evidence presented by the defendant, 
the plaintiff is entitled to a finding of reasonableness and neces- 
sity, without providing other evidence to that effect. See gener- 
ally Mathews v. Cumberland Chevrolet Co., 640 S8.W.2d 582 
(Tenn. App. 1982), apparently construing “prima facie evidence” 
in T.C.A. § 24-5-111 to shift the burden of both production and 
persuasion to the defendant. 


Thus, this instruction should not be used if the defendant has 
introduced evidence contradicting either the reasonableness or 
necessity of the medical bills. While it is not clear from the stat- 
ute, these instructions assume that the statute shifts only the 
burden of production. Therefore, if the defendant presents evi- 
dence to rebut the statutory presumption, then only T.P.I.—Civil 
14.01, which leaves the burden of persuasion on the plaintiff, 
should be used. 


Medical bills cannot be redacted to an amount under the 


statutory presumption to invoke the presumption. Borner v. 
Autry, 284 S.W.3d 216 (Tenn. 2009). 


Research References 


West’s Key Number Digest ~ 
Damages ¢-163(4) 


Legal Encyclopedias 
C.J.S., Damages § 144 
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T.P.I.—CIVIL 14.14 Aggravation of Pre- 
Existing Condition 


A person who has a condition or disability at the time 
of an injury is entitled to recover damages only for any ag- 
gravation of the pre-existing condition. Recovery is al- 
lowed even if the pre-existing condition made plaintiff 
more likely to be injured and even if a normal, healthy 
person would not have suffered substantial injury. 


A plaintiff with a pre-existing condition may recover 
damages only for any additional injury or harm resulting 
from the fault you may have found in this case. 


If you find that defendant’s fault aggravated plaintiffs 
pre-existing condition you must apportion the amount of 
disability and pain between that caused by the pre- 
existing condition and that caused by the incident. If, 
however, you find that defendant’s fault aggravated 
plaintiff's pre-existing condition and you find that plain- 
tiff’s pre-existing condition had caused plaintiff no harm, 
pain or suffering before this incident, [or if you find that 
the defendant’s fault makes it impossible to apportion the 
amount of disability or pain that pre-existed the incident], 
then defendant is responsible for all harm caused by the 
incident even though it is greater because of the pre- 
existing condition than it might otherwise have been. 


USE NOTE 


This instruction is designed to cover both the aggravation of 
a patent pre-existing injury or condition and the activation of a 
latent disease or condition. 


COMMENT 
See Haws v. Bullock, 592 S.W.2d 588 (Tenn. App. 1979). 
Research References 


West’s Key Number Digest 
Damages ©58 


Legal Encyclopedias 
C.J.S., Damages § 82 
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T.P.I.—CIVIL 14.15 Loss of Business Profits 


A plaintiff who is in a personal business may recover 
damages for profits lost as a direct result of plaintiff's in- 
ability, because of injury, to devote personal skill, talent 
or ability to the business. It must appear that plaintiffs 
personal services were [are] necessary to the business and 
that loss has resulted [will result] from plaintiff's absence. 
If plaintiff's services were [are] replaceable, the measure 
of damages would be the cost of hiring a substitute. 


USE NOTE 


To consider business profits, the evidence must show that 
plaintiffs personal services were necessary to the business or 
that loss would result from his absence. If such services were 
replaceable, the measure of damages would be the cost of hiring 
a substitute. 


Research References 


West’s Key Number Digest 
Damages ¢—40(1) 


Legal Encyclopedias 
C.J.S., Damages §§ 43, 44 
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T.P.I.—CIVIL 14.17 Negligent Infliction of 
Severe or Serious 
Emotional Injury 


The plaintiff claims damages for serious or severe emo- 
tional injury. A serious or severe emotional injury occurs 
when a reasonable person, normally constituted, would be 
unable to adequately cope with the mental stress caused 
and brought about by the circumstances of the case. [Such 
serious or severe emotional injury must be supported by 
expert medical or scientific proof.] 


There is no mathematical formula for computing rea- 
sonable compensation for negligent infliction of serious or 
severe emotional injury, nor is the opinion of any witness 
required as to the amount of such compensation. 


In making an award for such damages, you must use 
your best judgment and establish an amount of damages 
that is fair and reasonable in light of the evidence before 
you. 


USE NOTE 


This instruction contemplates a situation where a plaintiff 
was involved in an incident and received only emotional (as op- 
posed to physical) injuries. The decision in Camper v. Minor, 
915 S.W.2d 4387 (Tenn. 1996) makes it clear that Tennessee law 
no longer requires that there be a physical injury or physical 
manifestation of an emotional injury before a recovery in tort is 
permitted. 


The instruction assumes that the claim is what the Tennes- 
see Supreme Court calls a “stand-alone” claim. A stand-alone 
claim is a claim seeking recovery of damages for an emotional 
injury unaccompanied by any physical injury or filed in conjunc- 
tion with another tort claim. When the claim for negligent inflic- 
tion of severe or serious emotional injuries is one of two or more 
claims arising from the same incident (a “parasitic” claim) the 
plaintiff need not introduce evidence of expert medical or scien- 
tific proof. See, e.g., Estate of Amos v. Vanderbilt University, 
62 S.W.3d 133, 136-37 (Tenn. 2001). Therefore, if the claim is a 
parasitic claim, the third sentence of the first paragraph of the 
instruction should be omitted. 


- When a plaintiff makes a claim for serious or severe emo- 
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tional injury arising out of witnessing an injury or death to a 
third person (as permitted by Ramsey v. Beavers, 931 S.W.2d 
527 (Tenn. 1996)), the plaintiff must also demonstrate (1) suf- 
ficient proximity to the injury producing event to allow sensory 
observation by the plaintiff; (2) that the injury to the third person 
was, or is reasonably perceived to be serious or fatal; and (3) that 
the plaintiffs relationship to the third person was “close.” 


COMMENT 


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 
(Tenn. 2012), the Court provided a non-exhaustive list of factors 
that could support a plaintiffs claim that he or she has suffered a 
serious mental injury (See comment to T.P.I—Civil 4.35). 


Injury-producing event was not required to be sudden to sup- 
port parents’ bystander negligent infliction of emotional distress 
(NIED) claim against hospital, alleging that parents witnessed a 
series of events in which hospital promised to provide specific 
care to child, all while failing to provide the promised care, which 
led to child’s cardiac arrest and eventual death, but rather series 
of failures over a specific period of time constituted injury- 


producing event for purposes of bystander NIED claim. Henderson 
v. Vanderbilt University, 534 S.W.3d 426 (Tenn. Ct. App. 2017). 
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T.P.I.—CIVIL 14.20 Personal Injury—Spouse 


If, in accordance with these instructions, you are to 
determine damages for the plaintiff (injured spouse) you 
should also determine the damages for the plaintiff (other 
spouse). (other spouse) would be entitled to recover the 
following elements of damage if established by the 
evidence: 





1. The reasonable value of medical care, services and 
supplies reasonably required and actually given in 
the treatment of the spouse; 


2. Expenses reasonably incurred in attending the 
spouse in the hospital; 


3. The reasonable value of the injured spouse’s ser- 
vices this plaintiff has lost [and the present cash 
value of such services plaintiff is reasonably 
certain to lose in the future;] and 


4. The reasonable value of the spouse’s companion- 
ship and acts of love and affection this plaintiff 
has lost [and the present cash value of such acts 
plaintiff is reasonably certain to lose in the future] 
but would have received in the usual course of the 
parties’ married life. 


USE NOTE 


Number 1 above should not be used if the spouse has sued for 
(his) (her) own medical expenses. The fault, if any, of physically 
injured spouse either reduces or bars recovery on the other 
spouse’s loss of consortium. Tuggle v. Allright Parking Systems, 
922 S.W.2d 105 (Tenn. 1996). 


COMMENT 


With regard to Number 2, see Hammonds v. Mansfield, 41 
Tenn. App. 515, 296 S.W.2d 652, 661 (1955). 


The statute, T.C.A. § 25-1-106, giving the wife the right to 
claim loss of consortium does not mention a claim for“services”. It 
is not necessary for the wife to testify or participate in the trial 
and this charge should be given where the husband’s proof as to 
injuries and disabilities clearly establish her loss of consortium. 
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Swiney v. Malone Freight Lines, 545 S.W.2d 112 (Tenn. App. 
1976). 


The Tennessee Supreme Court’s decision in Dedmon v. Steel- 
man, 535 S.W.3d 431 (Tenn. 2017) re-affirmed prior law that the 
plaintiff may recover the full, undiscounted value of medical ex- 
penses, assuming there is competent evidence that the medical 
expenses were reasonable and necessary for services and supplies 
provided for diagnosis and treatment of the plaintiff, notwith- 
standing any suggestion in West v. Shelby County Healthcare 
Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants 
are permitted to introduce competent evidence that the bills were 
unreasonable, unnecessary, or that the services and supplies 
were not actually provided, but in doing so cannot violate the col- 
lateral source rule. 


Research References 


West’s Key Number Digest 
Husband and Wife <=209(3), 209(4) 


Legal Encyclopedias 
C.J.S., Husband and Wife §§ 401, 404 
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T.P.I1.—CIVIL 14.25 Injury to Minor—Suit by 
Parents and Minor 


This lawsuit involves two separate claims. First is a 
claim by (minor) for damages for injuries. The second 
claim is by (minor’s parent[s]) for medical expenses 
incurred [and for loss of the earnings and services of the 
minor during minority]. 


If, in accordance with these instructions, you are to 
determine the amount of damages sustained by the minor, 
, and the parent[s]|___., you should fix an 
amount for each of the following elements of loss or harm 
provided it was or will be suffered by the minor or the 
parent(s] and legally resulted from the fault you have 
assigned. 


[Here list elements of damage set out in T.P.I.—Civil 
14.26 & 14.27.] 


USE NOTE 


This is an introductory instruction to be used when both the 
minor and at least one of his parents bring suit for separate 
claims. The use of the archaic form, “by next friend”, causes 
considerable confusion as to whom the plaintiff is. However, it 
should be remembered that the next friend serves only to satisfy 
the clerk that someone is responsible for court costs and he is not 
a plaintiff. See Tenn.R.Civ.P. 17.03. 


COMMENT 


The Tennessee Supreme Court’s decision in Dedmon uv. Steel- 
man, 535 S.W.3d 431 (Tenn. 2017) re-affirmed prior law that the 
plaintiff may recover the full, undiscounted value of medical ex- 
penses, assuming there is competent evidence that the medical 
expenses were reasonable and necessary for services and supplies 
provided for diagnosis and treatment of the plaintiff, notwith- 
standing any suggestion in West v. Shelby County Healthcare 
Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants 
are permitted to introduce competent evidence that the bills were 
unreasonable, unnecessary, or that the services and supplies 
were not actually provided, but in doing so cannot violate the col- 
lateral source rule. 
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Research References 


West’s Key Number Digest 
Parent and Child <7(1) 


Legal Encyclopedias 
C.J.S., Parent and Child §§ 137 to 142, 152 
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T.P.1.—CIVIL 14.26 Minor’s Damages 


The minor’s damages shall include: 


1. [insert the general instruction for physical pain 
and mental suffering—T.P.I.—CIVIL 14.01); 


2. The present cash value of the earning capacity that 
will be lost after the minor becomes 18 years of 
age; 


3. The reasonable value of medical care, services and 
supplies reasonably required and actually given in 
the treatment of [the minor] that are [his] [her] 
responsibility; and 


4. The present cash value of any medical care and 
treatment reasonably certain to be required in the 
future. 


USE NOTE 


This instruction must be preceded by the compensatory dam- 
ages instruction (T.P.I.—Civil 14.01). Do not use the listed fac- 
tors upon which there is no evidence. It should be remembered 
that both parents and the minor cannot be awarded a verdict for 
the same damages. 


COMMENT 


There is some confusion whether a minor (as opposed to the 
parents of a minor) can bring a suit for pretrial medical expenses 
incurred because of the diagnosis and treatment of injuries al- 
leged to have been incurred because of a defendant’s negligence. 
Compare Blackwell v. Sky High Sports Nashville Opera- 
tions, LLC, 523 S.W.3d 624 (Tenn. Ct. App. 2017) with Palanki 
ex rel. Palanki v. Vanderbilt Univ., 215 S.W.3d 380 (Tenn. Ct. 
App. 2006). 


There is no doubt that the minor can recover medical expen- 
ses when it has been demonstrated that he or she actually paid 
the expenses or is obligated to pay the expenses. Blackwell v. 
Sky High Sports Nashville Operations, LLC, 523 S.W.3d 624, 
660 (Tenn. Ct. App. 2017). And there also is no doubt that a 
minor can recover damages for medical expenses incurred during 
minority when he or she has no parents. Wolfe v. Vaughn, 177 
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Tenn. 678, 152 S.W.2d 631 (Tenn. 1941). Usually, the expenses 
are incurred and / or paid by the parents, and the parents are the 
appropriate party to bring a claim for the expenses incurred or 
paid. 


The difficulty arises when the parent incurred or paid medi- 
cal bills for the minor but the parent’s claim for those expenses is 
not viable. (This can arise in several situations, e.g., the parent 
fails to file suit within the applicable statute of limitations or the 
parent signed an enforceable waiver of the right to bring suit a 
claim.) Palanki holds that the minor can recover for reasonable 
and necessary payments in such circumstances so long as the 
parent has not made a claim for such expenses (thus avoiding the 
defendant paying twice for a single loss). Blackwell (fully aware 
of Palanki) submits that Palanki is not good law and holds 
that a minor cannot recover the expenses unless he or she actu- 
ally paid the expenses or is obligated to pay them. Blackwell did 
not address the issue of whether the existence of a subrogation 
interest enforceable against the child held by a private or govern- 
ment insurer would give the child the right to recover medical 
bills. 


Judges and lawyers are urged to consult to determine the 
current state of the law on this issue before determining how to 
charge a jury. | 


Future Medical Expenses: The Restatement (Second) of Torts 
§ 703(b) (1977), and perhaps a majority of states, permit the par- 
ent to recover medical expenses occurring after trial but before 
emancipation. There is also considerable authority for the propo- 
sition that the cost of future medical expenses is more properly 
left to an action brought by the child. 2 F. Harper, F. James & O. 
Gray, The Law of Torts § 8.8 at 540-43 (1986). There are no Ten- 
nessee decisions directly addressing this issue. See Brooks v. 
Brooks, 166 Tenn. 255, 258, 61 S.W.2d 654, 655 (1933) (““What- 
ever may be the correct rule to be followed in an action brought 
in the name of the dependent child, we are satisfied that a judg- 
ment or decree for future support of the child may not be rendered 
in an action brought for that purpose by the mother in her own 
name and right [against the father/ex-husband]”). But see 
Feldman, Parent’s Cause of Action in Tennessee for Injured 
Child’s Lost Earnings and Services, Expenses and Lost Society: A 
Comparative Analysis, 51 Tenn.L.Rev. 83, 110 (1983) (contending 
that Tennessee follows the majority and “better” view). 


The Tennessee Supreme Court’s decision in Dedmon v. Steel- 
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man, 535 8.W.3d 431 (Tenn. 2017) re-affirmed prior law that the 
plaintiff may recover the full, undiscounted value of medical ex- 
penses, assuming there is competent evidence that the medical 
expenses were reasonable and necessary for services and supplies 
provided for diagnosis and treatment of the plaintiff, notwith- 
standing any suggestion in West v. Shelby County Healthcare 
Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants 
are permitted to introduce competent evidence that the bills were 
unreasonable, unnecessary, or that the services and supplies 
were not actually provided, but in doing s so cannot violate the col- 
lateral source rule. 


Research References 


West’s Key Number Digest 
Infants €72(2) 


Legal Encyclopedias 
C.J.S., Infants §§ 218 to 219 
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T.P.IL.—CIVIL 14.27 Parents’ Damages 


The amount of the award to the parent(s] shall include: 


1. The reasonable value of medical care, services and 
supplies reasonably required and actually given in 
the treatment of [the minor]; 


2. Monetary loss, if any, actually suffered or reason- 
ably certain to be suffered in the future by the 
parent[s] because of the loss of the minor’s services 
that would have been performed prior to the 
child’s 18th birthday; and 


3. Loss of the minor’s earnings, if any, actually suf- 
fered or reasonably certain to be suffered in the 
future by the parent(s] prior to the child’s 18th 
birthday as a result of the minor’s inability to 
pursue an occupation or employment. 


USE NOTE 


This instruction must be preceded by the compensatory dam- 
ages instruction (T.P.I.—Civil 14.01). Caution is required when 
the parent’s negligence is involved. Principles of comparative 
fault apply both as to an injured minor and to the parents who 
sue in a derivative action. 


COMMENT 


See T.C.A. § 20-1-105, with regard to the parents’ claim for 
expenses and services and the relative rights of each parent. See 
generally Feldman, Parent’s Cause of Action in Tennessee for 
Injured Child’s Lost Earnings and Services, Expenses and Lost 
Society: A Comparative Analysis, 51 Tenn.L.Rev. 83 (1983). 


The Tennessee Supreme Court’s decision in Dedmon uv. Steel- 
man, 535 S.W.3d 431 (Tenn. 2017) re-affirmed prior law that the 
plaintiff may recover the full, undiscounted value of medical ex- 
penses, assuming there is competent evidence that the medical 
expenses were reasonable and necessary for services and supplies 
provided for diagnosis and treatment of the plaintiff, notwith- 
standing any suggestion in West v. Shelby County Healthcare 
Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants 
are permitted to introduce competent evidence that the bills were 
unreasonable, unnecessary, or that the services and supplies 
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were not actually provided, but in doing so cannot violate the col- 
lateral source rule. 


Research References 


West’s Key Number Digest 
Parent and Child €7(1) 


Legal Encyclopedias 
C.J.S., Parent and Child §§ 137 to 142, 152 
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(2.) Wrongful Death 
T.P.1.—CIVIL 14.30 Wrongful Death 


In this case, suit has been brought for damages alleg- 
ing the death of [ (deceased) ] was caused by the fault of 
the defendant. If you decide to award damages, there are 
two classes of damages you may consider: 


First, those damages sustained immediately by the 
injured party including compensation for the following: 


1. The mental and physical suffering actually en- 
dured by the injured party between the injury and 
death; 


2. Medical expenses necessitated by the injury, 
including expenditures for doctors, nurses, hospi- 
tal care, medicine and drugs; 


3. Reasonable funeral expenses; and 


4. Loss of earning capacity during the period from 
injury to death. 


You may not speculate as to whether conscious pain 
and suffering actually did exist between the injury and 
death. If, however, you find that there was such pain and 
suffering prior to death, you must award damages for it. 


The second class of damages that may be awarded is 
the present cash value of the pecuniary value of the life of 
the deceased. In determining this value, you should take 
into consideration the following factors: 


1. The age of the deceased; 

2. The condition of health of the deceased; 
3. The life expectancy of the deceased; 
A 


The strength and capacity of the deceased for work 
and for earning money through skill in any art, 
trade, profession, occupation, or business; 
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5. The personal habits of the deceased as to sobriety 
and industry; and 


6. The reasonable value of the loss of consortium suf- 
fered by the [wife] [and] [children] of the deceased. 


“Consortium” is a legal term consisting of several 
elements. It includes both tangible services provided by a 
family member, as well as intangible benefits each family 
member receives from the continued existence of other 
family members. Such intangible benefits include love, af- 
fection, attention, education, guidance, care, protection, 
training, companionship and cooperation [and, in the case 
of a spouse, sexual relations] that the [wife] [and] [chil- 
dren] would reasonably be certain to have received dur- 
ing the life of the deceased. 


[In determining whether to award damages for loss of 
consortium for the death of a parent, you should consider 
the age of the [child] [children], closeness of relationship, 
dependence and any other factors that reflect upon the re- 

lationship between parent and child.| 


[In determining whether to award damages for loss of 
consortium for the death of a child, you should consider 
the age of the deceased and the [parent(s)], closeness of 
the relationship, dependence and any other factors that 
reflect upon the relationship between the deceased and 
the [parent(s)|.] 


In weighing these factors, you should consider the fact 
that expectancy of life is, at most, a probability based upon 
experience and statistics. You should be mindful of the 
possibility that the earnings of an individual are not 
always uniform over a period of time. You should consider 
not only the most optimistic expectations of the future, 
but also the most pessimistic, and all of the uncertainties 
between the extremes. 


Finally, when determining the amount of damages 
based upon life expectancy and earning capacity, you 
should deduct the present cash value of the deceased’s liv- 
ing expenses had the deceased lived. These living expen- 
ses are those that under the deceased’s standard of living 
would have been reasonably necessary to keep the de- 
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ceased in such a condition of health and well-being as to 
maintain the capacity to earn money. 


USE NOTE 


The final paragraph, permitted by Wallace v. Couch, 642 
S.W.2d 141 (Tenn. 1982), should be used only when there is suf- 
ficient evidence upon which the jury can base the deduction. The 
quantum of such evidence is not clearly indicated in Wallace. 
See Mem.St.U.L.Rev. 624, 632-32 (1982). 


The instruction defining “present cash value” in a wrongful 
death case is found at T.P.1—Civil 14.31. 


COMMENT 


The right to damages for wrongful death is strictly by statute 
in Tennessee and the only right of action not abated by death is 
the right the deceased would have had against the wrongdoer 
had death not ensued. T.C.A. § 20-5-106. Therefore, neither 
spouse, child, parent, nor any other person has a right of action, 
no new right being created. 


The language concerning optimistic versus pessimistic 
expectations is found in Bellamy v. Sadler, 640 8.W.2d 20 
(Tenn.App. 1982), quoting Smith v. Bullington, 499 S.W.2d 649 
(Tenn. App. 1973). It appears to be a useful guide for a jury, 
which might otherwise be inclined to return the maximum 
amount of money a decedent might have earned regardless of 
personal circumstances. 


The requirement that living expenses be deducted was 
recognized in Wallace v. Couch, 642 S.W.2d 141 (Tenn. 1982). 
Living expenses should be calculated by deducting the prospec- 
tive personal expenses of the decedent from gross earnings. The 
remainder, possibly less other deductions, can be considered as 
probable contributions to beneficiaries or as the ultimate loss to 
the decedent’s estate; Id. at 143. The court in Wallace appeared 
to place on the defendant the burden of going forward with evi- 
dence upon which the jury can base such a deduction. Thus, some 
evidence of the decedent’s personal maintenance expenses must 
have been introduced in order for the instructions to be given., 
Id. at 144. The burden of persuasion with regard to net damages 
apparently remains with the plaintiff. 


Recovery for wrongful death is based upon the pecuniary 
value of the life of the deceased. Testimony of the commission of 
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a crime by deceased would reflect upon the deceased’s character 
and his ability and inclination to honestly earn a livelihood and 
is competent on the question of the pecuniary value of the life of 
the decedent. The commission of a crime places one’s future in 
jeopardy and, if convicted, could render one’s ability to support 
his family completely ineffectual, Hensley v. Harbin, 782 S.W.2d 
480 (Tenn. App. 1989). 


Where character is directly at issue in a civil case, character 


evidence necessarily is relevant and admissible under Tenn. R. 
Evid. 405(b). | 


A deceased’s personal habits as to sobriety are admissible in 


a wrongful death case even if prejudicial. Kirksey v. Overton 
Pub. Inc., 804 S.W.2d 68 (Tenn.App. 1990). 


Damages for loss of consortium are not a separate cause of 
action but “. . . may be considered when calculating the pecuni- 


ary value of a deceased’s life.” Jordan v. Three Rivers Hospital, 
984 S.W.2d 5938, 601 (Tenn. 1999). 


Hancock v. Chattanooga-Hamilton County Hospital 
Authority, 54 S.W.3d 234 (Tenn. 2001) allows recovery for filial 
consortium damages under Tenn. Code Ann. § 20-5-113. See also 
Rothstein v. Orange Grove Center, Inc., 60 8.W.3d 807 (Tenn. 
2001). | 


Research References 


West’s Key Number Digest 
Death €=95(1) 


Legal Encyclopedias 
C.J.S., Death §§ 100, 110 


Law Reviews and Other Periodicals 


Smedley, Some Order Out of Chaos in Wrongful Death Law, 37 Vand.L.Rev. 273 
(1984) 
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T.P.L—CIVIL 14.31 Present Cash Value— 
Wrongful Death 


I have used the expression “present cash value” in 
these instructions concerning damages for certain losses 
that may be awarded in this case. 


In determining the pecuniary value of the life of [ 
(deceased) J], you must adjust the award to allow for the 
reasonable earning power of money and the impact of 
inflation. 


“Present cash value” means the sum of money needed 
now, which when added to what that sum that may rea- 
' sonably be expected to earn in the future when invested, 
would equal the amount of damages at the time in the 
future when the earnings would have been received, liv- 
ing expenses incurred and the loss of consortium 
experienced. You should also consider the impact of infla- 
tion, its impact on wages and its impact on purchasing 
power in determining the present cash value of future 
damages. 
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(3.) Damage to Personal Property 


T.P.1.—CIVIL 14.40 Damage to Personal 
Property 


The measure of damage to personal property is as 
follows: 


If the damages have been repaired or the property is 
capable of repair so that the three factors of function, ap- 
pearance, and value have been or will be restored to 
substantially the same value as before the incident, then 
the measure of damages is the reasonable cost of repairs 
necessary for the restoration plus any loss of use pending 
the repairs. 


If [the damages have not been repaired] [the property 
is not capable of repair] so as to restore function, appear- 
ance, and value as they were immediately before the 
incident, then the measure of damages is the difference in 
the fair market value of the property immediately before 
the incident and immediately after the incident. 


USE NOTE 


An exception to the general rule has been recognized as 
follows: If plaintiff's personal property has been negligently 
destroyed by the defendant and the property cannot be replaced 
within a reasonable period of time, plaintiff may recover damages 
for [the loss of use] [lost profits] as a result of the destruction of 
the property. Tire Shredders, Inc. v. ERM-North Central, 15 
S.W.3d 849, 857 (Tenn. App. 1999). See T.P.I.—Civil 14.43. 


COMMENT 


Yazoo & M. V. R. Co. v. Williams, 182 Tenn. 241, 185 
S.W.2d 527, 529-30 (1945), sets out the alternative measures of 
damage in this instruction. With regard to loss of use pending 
repairs, see Corporate Air Fleet of Tenn., Inc. v. Gates 
Learjet, Inc., 589 F.Supp. 1076, 1082 (M.D. Tenn. 1984) and 
T.P.I.—Civil 14.43. 


Research References 


West’s Key Number Digest 
Damages ¢-113 
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Legal Encyclopedias 
C.J.S., Damages §§ 83, 88 
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T.P.1.—CIVIL 14.41 Repair Bill— 
Presumption 


In this case, some repair bills have been introduced in 
evidence. If you find that the bills were incurred and paid 
to repair the damaged property, to the extent the bills do 
not exceed the sum of One Thousand Dollars ($1,000), there 
is a legal presumption that these expenses were reason- 
able and were necessary for the restoration of the 
property. 


USE NOTE 


This rebuttable presumption, and the conditions for its use, 
are found at T.C.A. § 24-5-114. This instruction should be used: 
(1) following T.P.I.—Civil 14.40 and (2) only if the defendant has 
not offered proof rebutting the reasonableness or necessity of the 
bills. See generally Comment to T.P.I.—Civil 14.12 (Medical Bill 
Presumption). 


Research References 


West’s Key N umber Digest 
Damages ¢-163(4) 


Legal Encyclopedias 
C.J.S., Damages § 144 
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T.P.1.—CIVIL 14.42 Personal Property—Lost 
or Destroyed 


The measure of damages for personal property either 
lost or destroyed is the fair market value of such property 
at the time and place of its loss or destruction. 


Research References 


West’s Key Number Digest 
Damages ¢113 


Legal Encyclopedias 
C.J.S., Damages 8§ 83, 88 
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T.P.I.—CIVIL 14.438 Loss of Use 


The measure of damages for loss of use is reasonable 
compensation to the plaintiff for being deprived of the use 
of the [automobile] [property] during the time reasonably 
necessary for repair of the damage caused by the incident. 
In determining this amount, you may consider the reason- 
able rental cost of an [automobile] [property] for that pe- 
riod of time and the use or lack of use the plaintiff would 
have made of it except for the incident. 


COMMENT 


See Perkins v. Brown, 132 Tenn. 294, 177 S.W. 1158 (1915); 
Corporate Air Fleet of Tenn., Ine. v. Gates Learjet, Inc., 589 
F.Supp. 1076, 1082 (M.D. Tenn. 1984). 


Research References 


West’s Key Number Digest 
Damages ¢-113 


Legal Encyclopedias 
C.J.S., Damages §§ 83, 88 
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(4.) Damage to Real Property 


T.P.I.—CIVIL 14.45 Damage to Real 
Property 


The measure of damage to real property is the lesser 
of the following amounts: 


1. The reasonable cost of repairing the damage to the 
property; or 


2. The difference between the fair market value 
of the premises immediately prior to and im- 
mediately after the damage. 


USE NOTE 


A rebuttable presumption of the reasonableness and neces- 
sity of repair bills not exceeding $1,000 is provided in T.C.A. 
§ 24-5-114. See T.P.I.—Civil 14.41 (Repair bill Presumption). 


COMMENT 


See Mink v. Majors, 39 Tenn. App. 50, 279 S.W.2d 714 
(1953); Williams v. Southern Railway Co., 55 Tenn. App. 81, 
396 S.W.2d 98 (1965). 


For damages in real estate contracts, see Turner v. Benson, 
672 S.W.2d 752 (Tenn. 1984); Testerman v. Tragesser, 789 
S.W.2d 553 (Tenn. App. 1989). 


Research References 


West’s Key Number Digest 
Damages ©-108 


Legal Encyclopedias 
C.J.S., Damages §§ 84, 88 
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B. MISCELLANEOUS DAMAGE 
INSTRUCTIONS 


T.P.IL—CIVIL 14.50 Determining Future 
Damages Without 
Speculation 


If you are to determine a party’s damages, you must 
compensate that party for loss or harm that is reasonably 
certain to be suffered in the future as a result of the injury 
in question. You may not include speculative damages, 
which is compensation for future loss or harm that, al- 
though possible, is conjectural or not reasonably certain. 


COMMENT 


A physician’s opinion concerning the physical condition of his 
patient must be reasonably certain both as to the cause of the 


physical condition and its future effects. Porter v. Green, 745 
S.W.2d 874 (Tenn. App. 1987). 


The law prohibits damages as speculative only when the exis- 
tence of damage is uncertain, not when merely the amount of 
damage is uncertain. Overstreet v. Shoney’s, Inc., 4 S.W.3d 
694, 703 (Tenn. App. 1999). 


Research References ‘ 


West’s Key Number Digest 
Damages <108 


Legal Encyclopedias 
C.J.S., Damages §§ 84, 88 


587 


14.51 T.P.1.—CIVIL Ch. 14 


T.P.I—CIVIL 14.51 Personal Injury—Duty 
to Mitigate 


A person who has been injured has the duty to miti- 
gate damages by using reasonable diligence in caring for 
an injury and employing reasonable means to accomplish 
healing. When one does not use reasonable diligence to 
care for injuries and they are aggravated as a result of 
that failure, the damages you determine must be limited 
to the amount of damage that would have been suffered 
had the injured person used the diligence required. 


[The mere fact that a competent physician advised an 
injured person to submit to a course of treatment or 
surgery does not require you to conclude that the injured 
person was negligent or unreasonable in declining that 
treatment or surgery. Other factors confronting the 
injured person must be considered in determining 
whether, although refusing to follow a physician’s advice, 
the person nevertheless used reasonable diligence in car- 
ing for the injuries. ] 


Research References 


West’s Key Number Digest 
Damages ¢62(2) 


Legal Encyclopedias 
C.J.S., Damages §§ 36, 96 
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T.P.1.—CIVIL 14.52 Property Damage—Duty 
to Mitigate 


A person whose property has been damaged by the 
wrongful act of another is bound to use reasonable care to 
avoid loss and to minimize damages. A party may not re- 
cover for losses that could have been prevented by reason- 
able efforts or by expenditures that might reasonably have 
been made. 


Research References 


West’s Key Number Digest 
Damages ©-62(3) 


Legal Encyclopedias 
C.J.S., Damages §§ 35, 96 
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T.P.I.—CIVIL 14.53 Life Expectancy 


The life expectancy read to you is not conclusive but 
is an average life expectancy of persons who have reached 
a certain age. You should be aware that many persons live 
longer, and many die sooner, than the average. This figure 
may be considered by you in connection with other evi- 
dence relating to the probable life expectancy of [plaintiff] 
[deceased] including evidence of the [plaintiffs] [de- 
ceased’s| health, occupation, habits and other activities. 


USE NOTE 


Some persons have a tendency to use the life expectancy of 
the plaintiff at the time of the accident and then ask the jury to 
consider that life expectancy from the day of trial. If life expec- 
tancy at the time of the accident is used, the time from accident 
to trial should be subtracted. The better practice is to use the life 
expectancy of the plaintiff based upon the age at the time of trial 
instead of at the time of the accident. 


Research References 


West’s Key Number Digest 
Damages €95 


Legal Encyclopedias 
C.J.S., Damages §§ 71 et seq. 
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T.P.I.—CIVIL 14.54 Meaning of Present 
Cash Value 


I have used the expression “present cash value” in 
these instructions concerning damages for future losses 
that may be awarded to the plaintiff. 


In determining the damages arising in the future, you 
must determine the present cash value of those damages. 
That is, you must adjust the award of those damages to al- 
low for the reasonable earning power of money and the 
impact of inflation. 


“Present cash value” means the sum of money needed 
now which, when added to what that sum may reasonably 
be expected to earn in the future when invested, would 
equal the amount of damages, expenses, or earnings at the 
time in the future when the damages from the injury will 
be suffered, or the expenses must be paid, or the earnings 
would have been received. You should also consider the 
impact of inflation, its impact on wages, and its impact on 
purchasing power in determining the present cash value 
of future damages. 


USE NOTE 


Reference to the Consumer Price Index published by the 
Bureau of Labor Statistics of the United States Department of 
Labor is the most common way to calculate a change in the value 
of money over time under Tennessee law. 


The Tennessee Supreme Court has endorsed the consumer 
price index as an accurate measure of the change in the purchas- 


ing power of a dollar. Tennessee U.D.C. v. Vanderbilt 
University, 174 S.W.3d 98, 119 (Tenn. Ct. App. 2005). 


Research References 


West’s Key Number Digest 
Damages €-95 


Legal Encyclopedias 
C.J.S., Damages §§ 71 et seq. 
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T.P.1.—CIVIL 14.55 Punitive Damages (for 
cases accruing before 
October 1, 2011) 


Plaintiff has asked that you make an award of puni- 
tive damages, but this award may be made only under the 
following circumstances. You may consider an award of 
punitive damages only if you find that the plaintiff has 
suffered actual damage as a legal result of the defendant’s 
fault and you have made an award for compensatory 
damages. 


The purpose of punitive damages is not to further © 
compensate the plaintiff but to punish a wrongdoer and 
deter others from committing similar wrongs in the future. 
Punitive damages are reserved for egregious conduct. Pu- 
nitive damages may be considered if, and only if, the 
plaintiff has shown by clear and convincing evidence that 
a defendant has acted either intentionally, recklessly, 
maliciously, or fraudulently. 


Clear and convincing evidence is a different and 
higher standard than preponderance of the evidence. It 
means that the defendant’s wrong, if any, must be so 
clearly shown that there is no serious or substantial doubt 
about the correctness of the conclusions drawn from the 
evidence. 


A person acts intentionally when it is the person’s 
purpose or desire to do a wrongful act or to cause the 
result. 


A person acts recklessly when the person is aware of, 
but consciously disregards a substantial and unjustifiable 
risk of injury or damage to another. Disregarding the risk 
must be a gross deviation from the standard of care that 
an ordinary person would use under all the circumstances. 


A person acts maliciously when the person is moti- 
vated by ill will, hatred or personal spite. 


A person acts fraudulently when: (1) the person 
intentionally either misrepresents an existing material 
fact or causes a false impression of an existing material 
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fact to mislead or to obtain an unfair or undue advantage; 
and (2) another person suffers injury or loss because of 
reasonable reliance upon that-representation. 


If you decide to award punitive damages, you will not 
assess an amount of punitive damages at this time. You 
will, however, report your finding to the court. 


USE NOTE 


This instruction if based upon Hodges v. S.C. Toof & Co., 
833 S.W.2d 896 (Tenn. 1992), in which a bifurcated proceeding 
may be required to first determine whether punitive damages are 
to be assessed and, if so, then a separate hearing is held to 
determine the amount of such damages. It is not necessary that 
all four of the grounds for punitive damages be defined and 
discussed in each trial but any of those grounds not supported by 
any evidence may be omitted. Bifurcation is only necessary when 
requested by the defendant by motion. 


COMMENT 


Punitive damages are to be awarded only in the most 
egregious of cases. After a jury has made an award of punitive 
damages, the trial judge shall review the award, giving consider- 
ation to all matters on which the jury is required to be instructed. 
The judge shall clearly set forth the reasons for decreasing or ap- 
proving all punitive awards in findings of fact and conclusions of 
law demonstrating a consideration of all factors on which the 
jury is instructed. Hodges v. S.C. Toof & Co., 833 S.W.2d 896 
(Tenn. 1992). 


Punitive damages may be apportioned among defendants or 
one or more of them. Also, where a principal is found to be liable 
for a wrongful act of his agent, done with a bad motive and a dis- 
regard of social obligations, the principal may be held for exem- 
plary or punitive damages as well as the agent. Therefore, when 
punitive damages are found against the servant, such damages 
are not legally mandatory as to the principal. Huckeby uv. 
Spangler, 563 S.W.2d 555 (Tenn. 1978). Punitive damages are 
not intended to compensate an injured plaintiff but may be 
awarded for the purposes of punishing wrongdoers and deterring 
them from similar conduct in the future. Huckeby supra, Coffey 
v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996). 


There is no cause of action for punitive damages alone. 
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Plaintiff must prove a valid cause of action and show that he has 
been legally injured in some way. Such damages may be allowed 
in case of recision of contract and incidental damages. Hutchi- 
son v. Pyburn, 567 S.W.2d 762 (Tenn. App. 1977). Where there 
is a finding that plaintiff has suffered no actual damage, no puni- 
tive damages may be awarded. Emerson v. Garner, 732 S.W.2d_ 
613 (Tenn. App. 1987); however, where plaintiff has proved an 
entitlement to injunctive relief, an award for punitive damages 
may be upheld without an award of compensatory damages. | 
Oakley v. Simmons, 799 S.W.2d 669 (Tenn. App. 1990). Puni- 
tive damages may be awarded in a legal malpractice case 
provided the,culpable conduct established in Hodges is proven 
by clear and convincing evidence. Metcalfe v. Waters, 970 
S.W.2d 448 (Tenn. 1998). Also, there is no requirement that at- 
tempts to conceal be contemporaneous with the original 
wrongdoing. And the harm resulting from the original wrongdo- 
ing may be exacerbated by intentional, fraudulent, etc. efforts 
that prevent the plaintiff from taking immediate corrective action. 


Punitive damages may be assessed in retaliatory discharge 
cases to insure that employers comply with the Workers Compen- 
sation Act. Clanton v. Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 
1984); Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 
1996). 


A plaintiff cannot recover both punitive and statutory dam- 
ages in the same cause of action as it would violate the principle 
against double recovery. Concrete Spaces, Inc. v. Sender, 2 
S.W.3d 901 (Tenn. 1999). If the jury and judge determine that 
the plaintiff is entitled to both forms of enhanced damages, the 
plaintiff may request that the amount of both types of damages 
be determined before making an election of which to include in 
the final judgment. The court should instruct the jury as to each 
type of damages including the standards of each type. 


Research References 
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Legal Encyclopedias 
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T.P.IL—CIVIL 14.55A Punitive Damages (for 
cases accruing on or 
after October 1, 2011) 


Plaintiff has asked that you make an award of puni- 
tive damages, but this award may be made only under the 
following circumstances. You may consider an award of 
punitive damages only if you find that the plaintiff has 
suffered actual damage as a legal result of the defendant’s 
fault and you have made an award for compensatory 
damages. 


[However, punitive damages shall not be awarded in 
any civil action when a defendant demonstrates by a 
preponderance of the evidence that it was in substantial 
compliance with applicable federal and state regulations 
setting forth specific standards applicable to the activity 
in question and intended to protect a class of persons or 
entities that includes the plaintiff, if those regulations 
were in effect at the time the activity occurred. If you find 
that the defendant has carried its burden of proof, check 
the appropriate box on the jury verdict form which 
concludes your deliberations on punitive damages.] 


The purpose of punitive damages is not to further 
compensate the plaintiff but to punish a wrongdoer and 
deter others from committing similar wrongs in the future. 
Punitive damages are reserved for egregious conduct. Pu- 
nitive damages may be considered if, and only if, the 
plaintiff has shown by clear and convincing evidence that 
a defendant has acted [intentionally], [recklessly], [mali- 
ciously], [or] [fraudulently]. 


Clear and convincing evidence is a different and 
higher standard than preponderance of the evidence. It 
means that the defendant’s wrong, if any, must be so 
clearly shown that there is no serious or substantial doubt 
about the correctness of the conclusions drawn from the 
evidence. 


[A person acts intentionally when it is the person’s 
purpose or desire to do a wrongful act or to cause the 
result. | 

[A person acts recklessly when the person is aware of, 
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but consciously disregards a substantial and unjustifiable 
risk of injury or damage to another. Disregarding the risk 
must be a gross deviation from the standard of care that 
an ordinary person would use under all the 
circumstances. | 


[A person acts maliciously when the person is moti- 
vated by ill will, hatred or personal spite.] 


[A person acts fraudulently when: (1) the person 
intentionally either misrepresents an existing material 
fact or causes a false impression of an existing material 
fact to mislead or to obtain an unfair or undue advantage; 
and (2) another person suffers injury or loss because of 
reasonable reliance upon that representation. ] 


If you decide to award punitive damages, you will not 
assess an amount of punitive damages at this time. You 
will, however, report your finding to the court. 


USE NOTE 


Tenn. Code Ann. § 29-39-104 supplants the common law of 
punitive damages and the procedure for awarding punitive dam- 
ages as set forth in Hodges v. S.C. Toof & Co., 833 S.W.2d 896 
(Tenn. 1992)..The statute requires bifurcation in Tenn. Code 
Ann. § 29-39-104(a)(2). 


It is not necessary that all four of the grounds for punitive 
damages be defined and discussed in each trial but any of those 
grounds not supported by any evidence may be omitted. 


The second paragraph of this instruction is only used if nec- 
essary to comply with T.C.A. 29-39-104(e). 


COMMENT 


Punitive damages are to be awarded only in the most 
egregious of cases. After a jury has made an award of punitive 
damages, the trial judge shall review the award, giving consider- 
ation to all matters on which the jury is required to be instructed. 
The judge shall clearly set forth the reasons for decreasing or ap- 
proving all punitive awards in findings of fact and conclusions of 
law demonstrating a consideration of all factors on which the 
jury is instructed. Hodges v. S.C. Toof & Co., 833 S.W.2d 896 
(Tenn. 1992). 
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Punitive damages may be apportioned among defendants or 
one or more of them. Also, where a principal is found to be liable 
for a wrongful act of his agent, done with a bad motive and a dis- 
regard of social obligations, the principal may be held for exem- 
plary or punitive damages as well as the agent. Therefore, when 
punitive damages are found against the servant, such damages 
are not legally mandatory as to the principal. Huckeby uv. 
Spangler, 563 S.W.2d 555 (Tenn. 1978). Punitive damages are 
not intended to compensate an injured plaintiff but may be 
awarded for the purposes of punishing wrongdoers and deterring 
them from similar conduct in the future. Huckeby, supra, Coffey 
v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996). 


There is no cause of action for punitive damages alone. 
Plaintiff must prove a valid cause of action and show that he has 
been legally injured in some way. Such damages may be allowed 
in case of recision of contract and incidental damages. Hutchi- 
son v. Pyburn, 567 S.W.2d 762 (Tenn. App. 1977). Where there 
is a finding that plaintiff has suffered no actual damage, no puni- 
tive damages may be awarded. Emerson v. Garner, 732 S.W.2d 
613 (Tenn. App. 1987); however, where plaintiff has proved an 
entitlement to injunctive relief, an award for punitive damages 
may be upheld without an award of compensatory damages. 
Oakley v. Simmons, 799 S.W.2d 669 (Tenn. App. 1990). Puni- 
tive damages may be awarded in a legal malpractice case 
provided the culpable conduct established in Hodges is proven 
by clear and convincing evidence. Metcalf v. Waters, 970 S.W.2d 
448 (Tenn. 1998). Also, there is no requirement that attempts to 
conceal be contemporaneous with the original wrongdoing. And 
the harm resulting from the original wrongdoing may be exacer- 
bated by intentional, fraudulent, etc. efforts that prevent the 
plaintiff from taking immediate corrective action. 


Punitive damages may be assessed in retaliatory discharge 
cases to insure that employers comply with the Workers Compen- 
sation Act. Clanton v. Cain-Sloan, 677 S.W.2d 441 (Tenn. 1984); 
Coffey v. Fayette Tubular Prod., 929 5.W.2d 326 (Tenn. 1996). 


A plaintiff cannot recover both punitive and statutory dam- 
ages in the same cause of action as it would violate the principle 
against double recovery. Concrete Spaces, Inc. v. Sender, 2 
S.W.3d 901 (Tenn. 1999). If the jury and judge determine that 
the plaintiff is entitled to both forms of enhanced damages, the 
plaintiff may request that the amount of both types of damages 
be determined before making an election of which to include in 
the final judgment. The court should instruct the jury as to each 
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type of damages including the standards of each type. 
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T.P.I.—CIVIL 14.56 Punitive Damages— 
Amount 


You have decided that the plaintiff is entitled to puni- 
tive damages. You must now decide the amount of those 
damages. The plaintiff has the burden of proving by a 
preponderance of the evidence the amount of punitive 
damages that you should award. 


In making your decision you must consider the instruc- 
tions I have already given you and also the following: 


1. The defendant’s net worth and financial condition; 


2. The objectionable nature of the defendant’s wrong- 
doing, the impact of the defendant’s conduct on 
the plaintiff, and the relationship of the parties; 


3. The defendant’s awareness of the amount of harm 
being caused and the defendant’s motivation in 
causing the harm; 


4. The duration of the defendant’s misconduct and 
whether the defendant attempted to conceal the 
conduct; 


5. The amount of money the plaintiff has spent in the 
attempt to recover the losses; 


6. Whether defendant profited from the activity, and 
if so, whether the punitive award should be in 
excess of the profit in order to deter similar future 
behavior; 


7. The number and amount of previous punitive dam- 
age awards against the defendant based upon the 
same wrongful act; 


8. Whether, once the misconduct became known to 
the defendant, the defendant tried to remedy the 
situation or offered a prompt and fair settlement 
for the actual harm caused; and 
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9. Any other circumstances shown by the evidence 
that bears on determining the proper amount of 
the punitive award. 


You have already awarded the plaintiff compensatory 
damages for the purpose of making the plaintiff whole. 
The purpose of an award for punitive damages is to pun- 
ish a wrongdoer and to deter misconduct by the defendant 
or others. 


COMMENT 


Punitive damages cases may have constitutional due process 


implications. See State Farm Mutual Automobile Insurance 
Co. v. Campbell, 538 U.S. 408 (2003); and BMW of North 
America, Inc. v. Gore, 517 U.S. 559 (1996). 


For a discussion and weighing of the three “guideposts” 
(outlined in Gore) “for determining whether a defendant has ad- 
equate notice of the magnitude of the sanction that may be 
imposed,” see Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 
(Tenn. 2009). 


Research References 


West’s Key Number Digest 
Damages ¢°227 


Legal Encyclopedias 
C.J.S., Damages § 195 
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T.P.I.—CIVIL 14.57A Removal of Caps on 
Non-Economic and 
Punitive Damages (DO 
NOT include this title 
in jury charge.) (for 
cases accruing on or 
after October 1, 2011) 


You must determine whether the Defendant 
[had a specific intent to inflict serious 
physical injury on Plaintiff]; [intentionally falsified, 
destroyed or concealed records pertaining to this case]; 
[was under the influence of alcohol, drugs or other intoxi- 
cant or stimulant]; [or] [was convicted of a felony because 
of his act or omission]. 


[For you to find that Defendant had a specific intent to 
inflict serious, physical injury on Plaintiff, the Plaintiff 
must prove by a preponderance of the evidence the follow- 
ing elements: 


1. That Defendant had specific intent to inflict seri- 
ous physical injury on Plaintiff; and 


2. That Defendant’s conduct did, in fact, injure the 
Plaintiff. ] 


[For you to find that Defendant intentionally falsified, 
destroyed or concealed records pertaining to the case, the 
Plaintiff must prove by a preponderance of the evidence 
the following elements: 


1. That Defendant intentionally falsified, destroyed 
or concealed Defendant’s records to wrongfully 
evade liability in the case at issue; and 


2. That Defendant’s records contained material evi- 
dence pertaining to this case.] 


[For you to find that Defendant was under the influ- 
ence of alcohol, drugs or any other intoxicant or stimulant, 
the Plaintiff must prove by a preponderance of the evi- 
dence the following elements: 
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1. That the Defendant was under the influence of 
alcohol, drugs or other intoxicant or stimulant; and 


2. That due to this influence, the Defendant’s judg- 
ment was substantially impaired; and 


3. That Defendant’s impaired judgment caused the 
injuries or death; [and] 


[4. That Defendant was not using lawfully prescribed 
drugs in accordance with a prescription or over the 
counter drugs in accordance with the manufacturer’s writ- 
ten instructions. ]] 


[For you to find that Defendant was convicted of a 
felony because of his act or omission, the Plaintiff must 
prove by a preponderance of the evidence the following 
elements: 


1. That the Defendant’s act or omission caused the 
damages or injuries to the Plaintiff; and 


2. That the Defendant was convicted of a felony 
because of the act or omission.] 


USE NOTE 


This rule applies when the plaintiff attempts to remove the 
limitations on the amount of non-economic damages as allowed 
under T.C.A. 29-39-102(h) or attempts to remove the limitations 
on the amount of punitive damages as allowed under T.C.A. 29- 
39-104(a)(7)(8). 


In cases alleging falsification, concealment or destruction of 
records to remove the damage limits, the defendant may allege 
withholding of the records in good faith due to privilege, or other 
law applicable to discovery; normal course of business; defendant’s 
document retention policy; or state or federal regulation. 
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C. CONTRACT—WARRANTY—SALE OF 
GOODS 


T.P.IL.—CIVIL 14.60 Introduction 


If you find the plaintiff is entitled to a verdict against 
the defendant for breach of a contract or warranty, you 
must award damages in an amount that will reasonably 
compensate the plaintiff for each of the following elements 
of claimed loss or harm, provided you find it was [or will 
be] suffered by the plaintiff as a result of the defendant’s 
breach. The amount of such award shall include: 


USE NOTE 


This instruction is designed to be followed by the specific 
instruction|[s] for the evidence before the jury. 


Research References 


West’s Key Number Digest 
Damages ¢-117; Sales €@418(1), 442(1) 


Legal Encyclopedias 
C.J.S., Damages § 73; Sales §§ 310, 316 to 319, 324, 396 to 397, 399 to 400 


603 


14.61 T.P.I.—CIVIL Ch. 14 


T.P.1.—CIVIL 14.61 Buyer’s Damages for 
Nondelivery or 
Rejection 


Any portion of the purchase price that has been paid 
and either of the following: (a) if the buyer purchased 
substitute goods without unreasonable delay, the amount 
of money in excess of the contract price that the buyer 
was reasonably and in good faith required to spend to 
purchase the substitute goods; or, (b) if substitute goods 
were not purchased within a reasonable time, the differ- 
ence between the market price at the time the buyer 
learned of the breach and the contract price, less any ex- 
penses saved by the buyer because of the seller’s breach. 


COMMENT 


See T.C.A. § 47-2-711(1)(a), T.C.A. §§ 47-2-711(1)(b), 47-2-712 
and 47-2-713. 


Research References 


West’s Key Number Digest 
Sales €418(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 396 to 397, 399 to 400 
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T.P.I1.—CIVIL 14.62 Buyer’s Incidental 
Damages 


Any expenses reasonably incurred by the buyer in the 
inspection, receipt, transportation, care and custody of 
goods that were rightfully rejected. 


Any commercially reasonable charges, expenses or 
commissions incurred in connection with having made, in 
good faith and without undue delay, any reasonable 
purchase of or contract to purchase substitute goods. 


USE NOTE 

Charge only the paragraphs supported by evidence. 
COMMENT 

T.C.A. § 47-2-715(1). 


In order to recover under T.C.A. § 47-2-715 for incidental or 
consequential damages, it must be demonstrated that the seller’s 
breach of contract was the proximate cause of the buyer’s 
damages. See Kopper Glo Fuel, Inc. v. Island Lake Coal Co., 
436 F.Supp. 91 (E.D.Tenn. 1977). The damages recoverable are 
those that may fairly and reasonably be considered as arising out 
of the usual course of events from the breach or those reasonably 
supposed to have been in the contemplation of the parties at the 
time of contracting. The incidental damages that are listed are 
not intended to be exhaustive, but are merely illustrative of the 
kinds of incidental damages. 


Reasonable expenses of handling rejected goods or goods 


whose acceptance may be justifiably revoked are allowed. Official 
comment 1 to T.C.A. § 47-2-715. 


Uncertain and speculative damages are prohibited only when 
the existence of damage is uncertain, not when the amount is 
uncertain. Edwards v. International Harvester Co., 688 
S.W.2d 456 (Tenn. App. 1985). 


Research References 


West’s Key Number Digest 
Sales €=418(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 540 et seq. 
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T.P.IL.—CIVIL 14.63 Buyer’s Consequential 
Damages 


Any loss resulting to the buyer from requirements and 
needs known to the seller at the time of contracting 
provided the loss could not have been prevented by the 
buyer having timely purchased or contracted to purchase 
substitute goods. 


Injury to a person or property resulting from any 
breach of warranty. 


COMMENT — 
T.C.A. § 47-2-715(2). 


To recover consequential damages under T.C.A. § 47-2-715, 
the buyer must show that such damages were reasonably foresee- 
able, Great American Music Mach., Inc. v. Mid-South Record 
Pressing Co., 393 F.Supp. 877 (M.D.Tenn. 1975), and that the 
damages were proximately caused by the seller’s breach. See 
Plastic Moldings Corp. v. Park Sherman Co., 606 F.2d 117 
(6th Cir.1979). A buyer may also recover lost profits as a result of 
the seller’s breach under T.C.A. § 47-2-715(2). When a buyer 
purchases defective goods and the defect causes injury to the 
buyer’s other property, he may recover damages for that injury 
under T.C.A. § 47-2-715(2). 


Particular needs of the buyer must generally be made known 
to the seller while general needs must rarely be made known to 
charge the seller with knowledge. Official Comment 2 to T.C.A. 
§ 47-2-715. The burden of proving the extent of loss incurred by 
way of consequential damages is on the buyer. Loss may be 
determined in any manner which is reasonable under the 
circumstances. Official Comment 4 to T.C.A. § 47-2-715. 


Research References 


West’s Key Number Digest 
Sales €=418(14), 442(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 374 et seq., 543 
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T.P.I.—CIVIL 14.64 Buyer’s Damages for 
Breach in Regard to 
Accepted Goods— 
Diminished Value 


The difference at the time and place of acceptance be- 
tween the value of the goods accepted and the value they 
would have had if they had been as warranted. 


COMMENT 


Based upon T.C.A. § 47-2-714. In addition to allowing the 
buyer to recover for non-conforming accepted goods, T.C:A. § 47- 
2-714 also allows recovery for the failure of the seller to perform 
according to his obligations under the contract. The method of 
ascertaining damages as prescribed by this instruction is not 
intended as an exclusive measure. Official Comments 2 and 3 to 
T.C.A. § 47-2-714. 


Research References 


West’s Key Number Digest 
Sales €#418(3) 


Legal Encyclopedias 
C.J.S., Sales §§ 543, 546 
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T.P.I.—CIVIL 14.65 Seller’s Incidental 
Damages 


Any reasonable charges, expenses or commissions 
incurred by the seller in stopping delivery of the goods, or 
in the transportation, care and custody of returned or 
resold goods together with any other expenses reasonably 
resulting from the buyer’s breach. 


COMMENT 
T.C.A. § 47-2-710. 


Generally, seller may recover, in addition to lost profits, 
expenditures reasonably made in part performance of the contract 
to the extent that they are wasted when performance is aban- 
doned, and, if materials for manufacture of goods have been 
purchased or appropriated to manufacture thereof but no work 
has been bestowed upon them, seller is entitled to recover any 
loss occasioned by decline in value of materials between time of 
their purchase and breach of contract. Margaret Mill v. Aycock 
Hosiery Mills, 20 Tenn. App. 533, 101 S.W.2d 154 (1936). 


Research References 


West’s Key Number Digest 
Sales €=384(4) 


Legal Encyclopedias 
C.J.S., Sales § 482 


608 


Ch. 14 | DAMAGES 14.66 


T.P.I.—CIVIL 14.66 Seller’s Damages on 
Resale of Goods 


Where goods have been resold in good faith and in a 
commercially reasonable manner, the amount by which 
the resale price is less than the contract price less any 
costs saved due to the breach of contract. 


USE NOTE 


This element of damages is only available where the buyer 
has wrongfully rejected or revoked acceptance of goods, fails to 
make a payment due on or before delivery, or repudiates part or 
all of the contract. 


COMMENT 
T.C.A. § 47-2-706. 


There are several factors at which to look in determining 
whether the resale of the goods by the seller was “in reasonable 
manner and in good faith”: 


1. Evidence of market or current prices at any particular 
time or place. 


2. Whether the resale was a public or a private one. In 
choosing between a public and a private resale, the 
character of the goods must be considered and rele- 
vant trade practices and usages must be observed. 


3. Whether the resale was within a “reasonable time”. 
This depends upon the nature of the goods, the condi- 
tion of the market and the other circumstances of the 
case. 


4. Where the resale occurred. This relates to the com- 
mercial reasonableness of the seller’s choice of the 
place of resale. 


5. If the resale was by private sale, whether the seller 
gave the buyer reasonable notice of his intention to 
resell the goods. 


6. If the resale was by public sale, whether the seller 
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gave the buyer reasonable notice of the time and place 
of the sale (unless the goods were perishable or 
threatened to decline rapidly in value). 


7. If the resale was by public sale, whether the sale oc- 
curred at a place or market where prospective bidders 
may reasonably be expected to attend. 


See Official Comments 1-9 to T.C.A. § 47-2-706. 
Research References 


West’s Key Number Digest 
Sales €=384(7) 


Legal Encyclopedias 
C.J.S., Sales §§ 363, 365 to 366 


610 


Ch. 14 DAMAGES 14.67 


T.P.L—CIVIL 14.67 Seller’s Damages for 
Non-Acceptance or 
Repudiation of Goods 


The greater of the following: (a) the amount by which 
the contract price of any goods [that were not accepted] 
[whose purchase was repudiated] exceeded the market 
price at the time and place delivery was to have been 
made, less expenses saved by the seller due to the breach 
of contract; or (b) the profit, including reasonable over- 
head, that the seller would have made had the contract 
been fully performed. The buyer is to receive credit 
against either amount for any payments made on the 
contract and for the proceeds of any resale of the goods. 


COMMENT 
Based upon T.C.A. § 47-2-708. 


Research References 


West’s Key Number Digest 
Sales €384(1) 


Legal Encyclopedias 
C.J.S., Sales §§ 477 et seq. 
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T:P.I.—CIVIL 14.68 Seller’s Damages for the 
Price of Goods 


The price of goods [that were accepted by the buyer] 
[that conformed to the contract and were lost or damaged 
after the risk of loss had passed to the buyer] [or] [that 
were identified to the contract and for which the seller 
was not able to obtain a fair price after a reasonable effort 
to resell them or the circumstances indicated such an ef- 
fort would be useless.] 


COMMENT 
T.C.A. § 47-2-709. 


The damages allowed under this instruction are limited to 
recovering the price of the goods that have been accepted by the 
buyer or that were damaged after the risk of loss has passed to 
the buyer. If after reasonable effort, the seller is unable to resell 
any of the goods, he may recover their price from the buyer. Such 
goods must be held by the seller for the buyer. | 


An action for the price as covered under this instruction can 
be sustained only after a “reasonable effort to resell” the goods 
“at reasonable price” has actually been made or where the cir- 
cumstances “reasonably indicate” that such an effort will be 
unavailing. Official Comment 3 to T.C.A. § 47-2-709. 


Research References 


West’s Key Number Digest 
Sales €=360(1) 


Legal Encyclopedias 
C.J.S., Sales § 456 
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Ch. 14 DAMAGES 14.70 


D. CONTRACTS GENERALLY 
T.P.I.—CIVIL 14.70 Contracts Generally 


When a contract is breached, the plaintiff is entitled to 
be placed in as good a position as would have been oc- 
cupied had the contract been fulfilled in accordance with 
its terms. The plaintiff is not entitled to be put in a better 
position by a recovery of damages for breach of contract 
than would have been realized had there been full 
performance. The damages to be awarded are those that 
may fairly and reasonably be considered as arising out of 
the breach or those that may reasonably have been in the 
contemplation of the parties when the contract was made. 
Damages that are remote or speculative may not be 
awarded. | 


COMMENT 


See generally Walker & Lankford v. Ellis & Moore, 33 
Tenn. (1 Sneed) 515 (1853); Action Ads, Inc. v. William B. 
Tanner Co., 592 S.W.2d 572 (Tenn. App. 1979); Marquette 
Cement Mfg. Co. v. Louisville & Nash. R. Co., 281 F.Supp. 
944 (E.D.Tenn. 1967), affirmed 406 F.2d 731 (6th Cir.1969); Clark 
v. Ferro Corp., 237 F.Supp. 230 (E.D.Tenn. 1964); Great Ameri- 
can Music Mach., Inc. v. Mid-South Record Pressing Co., 
393 F.Supp. 877, 885 (M.D.Tenn. 1975). 


In a proper case, loss of net profits is compensable, gross 
sales loss is not. Gross sales may increase and profits at the same 
time decrease. The converse may also be true. Speculation as to a 


true loss of net profits is legally impermissible. Joy Floral Co. v. 
South Central Bell Tel. Co., 563 S.W.2d 190 (Tenn. App. 1977). 


Generally damages allowable for breach are those arising 
naturally from the breach itself, those within the actual contem- 
plation of the parties at the time of contracting or those which 
were reasonably foreseeable to the parties when they entered 
into the contract. Gen. Baker v. Riverside Church of God, 61 
Tenn. App. 270, 453 S.W.2d 801 (1970). 


Uncertain, remote or contingent damages are not recover- 
able, nor are damages for speculative or possible results which 
might have been caused by the breach. Id. Also see Maple 
Manor Hotel, Inc. v. Metropolitan Govt. of Nashville and 
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Davidson Cty., 543 S.W.2d 593 (Tenn. App. 1975). For proof of 
damages, an exact amount is not required; proof within a reason- 
able degree of certainty is required. Pinson & Associates v. 
Kreal, 800 S.W.2d 486 (Tenn. App. 1990). 


It is not essential for recovery that special circumstances 
known to the parties which make damages contemptible by them 
be expressly referred to in the contract. Buquo v. Title Guaranty 
& Trust Co., 20 Tenn. App. 479, 100 S.W.2d 997 (1937). In a 
proper case, punitive damages are allowable. Western Union 
Tel. Co. v. Potts, 120 Tenn. 37, 113 S.W. 789 (1908). 


The injured party is bound to use all reasonable means to 
protect himself from loss and the defaulting party is liable only 
for such damages as could not reasonably have been prevented. 
The burden of proof is on the defaulting party to prove the failure 
to mitigate damages. Action Ads, Inc. v. William B. Tanner — 
Co., 592 S.W.2d 572 (Tenn. App. 1979). 


Amounts stipulated as liquidated damages should be reason- 
able in relation to the terms of the contract and a certainty with 
which damages can be measured. Furthermore there must exist 
a reasonable relationship between the amount and what might 


reasonably be expected in event of the breach. V. L. Nicholson 
Co. v. Transcon Inv. & Financial Lid., Inc., 595 S.W.2d 474 
(Tenn. 1980). 


Deeds—Covenant of Title. The measure of damages for breach 
of covenants of title is based upon the consideration received by 
the grantor. For a partial breach, damages are computed prorata 
for the deficiency. The grantor cannot recover for the value of 


improvements he places upon the property. King v. Anderson, 
618 S.W.2d 478 (Tenn. App. 1980). 


The question often arises as to whether the U.C.C. contract 
theories and damage limitations apply to a contract action deal- 
ing with the sale of non-goods as well as goods. In Hudson uv. 
Town and Country True Value Hardware, 666 8.W.2d 51 
(Tenn. 1984), the court adopts the predominant asset rule. Here 
two contracts existed; one for sale of real estate at $227,000.00 
and the other for the sale of the stock of the hardware store lo- 
cated on the real estate for $60,000.00 As the primary asset was 
real estate, the U.C.C. does not apply at all, not even to the 
$60,000.00 “goods” portion of the sale. The court reasoned that 
the primary sale was that of real estate and the damages to the 
plaintiff are measured by contract law for breach of sale of real 
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estate, and that it is inappropriate to segregate the “goods” por- 
tion and apply the measure of damage and mandatory prerequi- 
sites of Article II to the sale of the hardware items as it was a 
subordinate portion of the total sales agreement. The general 
rule and proper measure of damages available to a vendor as 
against a breaching vendee in a real estate transaction is that 
the vendor is entitled to the difference between the contract price 
and the fair market value of the property at the time of the 
breach. In addition, a vendor may recover special damages, if 
any, that arise out of the breach of contract which were within 
the reasonable contemplation of both parties at the time the 
contract was made. Turner v. Benson, 672 S.W.2d 752 (Tenn. 
1984). 


If, at the time of the breach, the actual value of the vendor’s 
property equaled or exceeded the contract price, the vendor would 
be entitled to only nominal damages. However, the fact that the 
vendor is entitled to only nominal damages does not prevent the 


vendor from recovering special damages caused by the vendee’s 
breach. Id. 


See T.C.A. §§ 47-9-501 et seq. concerning default, damages 
and related matters involving secured transactions. 


A shopping center’s loss if its anchor tenant affects not only 
the rent income, but also the stability of the center, attraction of 
customers and other tenants and long-term financing. Calculat- 
ing damages based upon diminution in value contemplates all 
these factors including loss of future rent. Diminution best serves 
the objective of protecting the non-breaching party’s expectation 
interest when a covenant of continuous occupancy is breached. 
Therefore, the correct measure of damages for breach of a cove- 
nant of continuous occupancy is the diminution in fair market 
value. BVT Lebanon Shopping Center v. Walmart, 48 S.W.3d 
132 (Tenn. App. 2001). 7 
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T.P.I.—CIVIL 14.71 Contracts—Wrongful 
Sale After Repossession 


If you find the sale of the (secured property) was not 
according to law, you will then determine the amount of 
damages to be awarded the plaintiff. Those damages shall 
include (a) (for equipment) the amount the fair market 
value of the (equipment) at the time of repossession 
exceeded the greater of the actual sales price of the (equip- 
ment) or the total amount still due on the (equipment), 
and any other loss suffered by plaintiff as a direct result 
of defendant’s failure to follow the law. (b) (for consumer 
goods) any loss caused by defendant’s failure to follow the 
law but not less than the credit service charge plus 10% of 
the principal amount of the debt or the time price dif- 
ferential plus 10% of the cash price. 


USE NOTE 





The determination of whether the secured property is equip- 
ment or consumer goods is a question of law and the trial judge 
will select either “A” or “B”. As to consumer goods, it is anticipated 
that the judge will be able to compute the minimum award from 


the facts and state the amount instead of the formula in T.C.A. 
§ 47-9-507 (1992). 


COMMENT 


This instruction is based upon T.C.A. § 47-9-507, as inter- 
preted by Walker v. Associates Commercial Corp., 673 S.W.2d 
517 (Tenn. App. 1983). 


The measures of damages described in this instruction apply 
to a failure by the secured party to conduct a “commercially rea- 
sonable” sale, regardless of whether the repossession itself was 
wrongful. The standards for “commercially reasonable” sale under 
the Uniform Commercial Code are found in T.C.A. §§ 47-9-504(3), 
47-9-507. Compare Holt v. Citizens Central Bank, 688 S.W.2d 
414 (Tenn. 1984), holding that if foreclosure sale of real property 
is legally held, conducted and consummated, it may not be set 
aside on the sole ground that the amount of consideration 
received is shockingly inadequate. 


Research References 


West’s Key Number Digest 
Secured Transactions ¢7243 
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Legal Encyclopedias 
C.J.S., Secured Transactions § 119 
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CHAPTER 15 
INTRODUCTORY AND CONCLUDING 


INSTRUCTIONS 
A. JUROR’S DUTIES—INTRODUCTORY 
T.P.I.—CIVIL 15.01 Respective Duties of Judge and Jury 
T.P.I.—CIVIL 15.02 Instructions to Be Considered as a Whole 
T.P.I—CIVIL 15.03 Statements of Counsel—Evidence Stricken 
Out—Insinuations of Questions 
T.P.I.—CIVIL 15.04 Ordinary Observations and Experiences 
B. MULTIPLE PARTIES—INTRODUCTORY 
T.P.I.—CIVIL 15.07 Two or More Plaintiffs—Case of Each 
Separate 
T.P.I.—CIVIL 15.08 Each Defendant Entitled to Separate 
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C. SUPPLEMENTARY INSTRUCTIONS— 
CONCLUDING 
T.P.I.—CIVIL 15.10 Workers’ Compensation Benefits 
T.P.I.—CIVIL 15.11 All Instructions Not Necessarily Applicable 


T.P.I.—CIVIL 15.12 Use of Juror Notes (After Trial) 


D. JUROR’S VERDICT—CONCLUDING 


T.P.I.—CIVIL 15.15 How Jurors Should Approach Their Task 


TPL CivVIb=a5i16 Each Juror Should Deliberate and Vote on 
Each Issue to Be Decided 


T.P.1.—CIVIL 15.17 Instructions as to Unanimous Verdict 
T.P.I.—CIVIL 15.18 Chance or Quotient Verdict Prohibited 
T.P.I.—CIVIL 15.19 Questions During Deliberations 
T.P.I.—CIVIL 15.20 Prohibited Research and Communication 


T.P.I.—CIVIL 15.21 Concluding Instruction 
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A. JUROR’S DUTIES—INTRODUCTORY 


T.P.I.—CIVIL 15.01 Respective Duties of 
Judge and Jury 


Members of the jury, now that you have heard all of 
the evidence and the arguments of the lawyers, it is my 
duty to instruct you on the law that applies to this case. 
[You will be provided with a written copy of these jury 
instructions. | , 


It is your duty to find the facts from all the evidence in 
the case. After you determine the facts, you must apply 
the law that has been given to you, whether you agree 
with it or not. You must not be influenced by any personal 
likes or dislikes, prejudice or sympathy. You must decide 
the case solely on the evidence before you and according 
to the law given to you. 


USE NOTE 


This instruction is not designed to limit the comments of the 
judge to new jurors concerning the importance of following the 
law. There may be some jurors who would feel that this state- 
ment is dictatorial on the part of the judge and the judge might 
explain that he too is bound by the law and that a failure of 
judge or jury to follow the law is the same as placing oneself 
above the law. 


COMMENT 


It is the duty of the jury to receive and act upon the law as 
explained to it by the Court. McCorry v. King’s Heirs, 22 Tenn. 
267 (1842). In a civil case it is error to charge the jury that it is 
the judge of the law and the facts. Fink v. Evans, 95 Tenn. 413, 
32 S.W. 307 (1895). Or that the jury is the judge of the law as 
given it by the Court. Ferguson v. Moore, 98 Tenn. 342, 39 S.W. 
341 (1897). The jury may be told they must take the law from the 
Court and not to attempt to decide the law for themselves. Wade 
v. Ordway, 60 Tenn. 229 (1872). Yet if there is no real dispute 
about a particular fact, this may be stated to the jury. Jones v. 
Cherokee Iron Co., 82 Tenn. 157 (1884). 


The jury may be cautioned against sympathy or prejudice. 
Citizens’ St. Ry. Co. v. Dan, 102 Tenn. 320, 52 S.W. 177 (1899). 
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15.01 T.P.1.—CIVIL 


Research References 


West’s Key Number Digest 
Trial 201, 202 


Legal Encyclopedias 
C.J.S., Trial §§ 266, 297, 299 
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Ch. 15 


Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.02 


T.P.1.—CIVIL 15.02 Instructions to Be 
Considered as a Whole 


All of the instructions are equally important. The or- 
der in which these instructions are given has no 
significance. You must follow all of the instructions and 
not single out some and ignore others. 


COMMENT 


Smith v. Parker, 213 Tenn. 147, 373 S.W.2d 205 (1963); 
McCandless v. Oak Constructors, Inc., 546 S.W.2d 592 (Tenn. 
App. 1976). The giving of this instruction may overcome a conten- 
tion of undue emphasis in the whole instruction. 


Research References 


_West’s Key Number Digest 
Trial 295 (1) to (12) 


Legal Encyclopedias 
C.J.S., Trial §§ 430 to 440 
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15.03 T.P.I.—CIVIL Ch. 15 


T.P.I.—CIVIL 15.03 Statements of Counsel— 
Evidence Stricken Out— 
Insinuations of 
Questions 


In reaching your verdict you may consider only the 
evidence that was admitted. Remember that any ques- 
tions, objections, statements or arguments made by the at- 
torneys during the trial are not evidence. If the attorneys 
have stipulated or agreed to any fact, however, you will 
regard that fact as having been proved. 


Testimony that you have been instructed to disregard 
is not evidence and must not be considered. If evidence 
has been received only for a limited purpose, you must fol- 
low the limiting instructions I have given you. You are to 
decide the case solely on the evidence received at trial. 


USE NOTE 


The judge may consider giving one or more of these instruc- 
tions during trial when appropriate. — 


COMMENT 


A stipulation of fact is binding on the parties. Bearman uv. 
Camatsos, 215 Tenn. 231, 385 S.W.2d 91 (1964). 


Research References 


West’s Key Number Digest 
Trial <=196, 206, 218 


Legal Encyclopedias 
Cisse Trialess:293 92945 3107321 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.04 


T.P.1.—CIVIL 15.04 Ordinary Observations 
and Experiences 


Although you must only consider the evidence in this 
case in reaching your verdict, you are not required to set 
aside your common knowledge. You are permitted to 
weigh the evidence in the light of your common sense, 
observations and experience. 


COMMENT 


Though a verdict is to be based solely upon the evidence pre- 
sented and not upon any personal knowledge of any juror of facts 
outside the record, Citizens’ St. Ry. Co. v. Burke, 98 Tenn. 650, 
40 S.W. 1085 (1897), jurors have the right to weigh the evidence 
in the light of their common knowledge of the ordinary experi- 
ences of life. High v. Lenow, 195 Tenn. 158, 258 S.W.2d 742 
(1953). 


Research References 


West’s Key Number Digest | 
Trial €=206 


Legal Encyclopedias 
C.J.S., Trial § 310 
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15.07 T.P.1.—CIVIL Ch. 15 


B. MULTIPLE PARTIES—INTRODUCTORY 


T.P.I.—CIVIL 15.07 Two or More Plaintiffs— 
Case of Each Separate 


Although there are ______. plaintiffs in this lawsuit, 
the case of each plaintiff is separate and independent. 


Unless you are instructed to the contrary, the instruc- 
tions apply to the facts of each plaintiff's case. You will 
decide each plaintiff's case separately, as if you were 
deciding different lawsuits. 


USE NOTE 


This instruction is designed for use where there is an ordinary 
joinder of plaintiffs under Rule 20.01, Tenn.R.Civ.P. It is not to 
be used in a suit for wrongful death of a single decedent. For 
joinder of husband or wife suing only for injuries to the other, use 
T.P.I.—Civil 14.20, and when suing only for injuries to their 
child, use T.P.I.—Civil 14.25—14.27. In some other causes involv- 
ing partners, joint obligees and joint owners of property, the rule 
may be different. 


Research References 


West’s Key Number Digest 
Trial ¢=3(4) 


Legal Encyclopedias 
C.J.S., Trial §§ 7 to 9 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.08 


T.P.1.—CIVIL 15.08 Each Defendant Entitled 
to Separate 
Consideration 


There is more than one defendant in this lawsuit. If 
you find that one defendant is [at fault] [liable] you are 
not required to return a verdict against [both] [all]. You 
will decide each defendant’s case separately. Each defen- 
dant is entitled to a fair and separate consideration. Un- 
less you are instructed to the contrary, the instructions 
apply to the facts of each defendant’s case. 


USE NOTE 


_ This instruction should not be used in cases in which vicari- 
ous liability is present or in issue, nor in cases in which liability 
can be imputed from one defendant to another. 


Research References 


West’s Key Number Digest 
Trial €#3(4), 3(5.1) 


Legal Encyclopedias 
C.J.S., Trial §§ 7 to 9 
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15.10 T.P.I.—CIVIL Ch. 15 


C. SUPPLEMENTARY 
INSTRUCTIONS—CONCLUDING 


T.P.1.—CIVIL 15.10 Workers’ Compensation 
Benefits 


There has been evidence that the plaintiff in this case 
has received workers’ compensation benefits. Those work- 
ers’ compensation benefits were paid by (employer or 
compensation insurer) who was [the plaintiff's employer] 
[the workers’ compensation insurer for plaintiffs 
employer]. 


Payment of workers’ compensation benefits is based 
only upon the fact that a compensable industrial accident 
happened to an employee. Workers’ compensation benefits 
do not depend upon blame or fault. In the event that the 
plaintiff does not obtain a judgment in his favor in this 
case, the plaintiff is not required to repay any amount of 
these payments to the employer or the employer’s insurer. 
If the plaintiff does obtain a judgment in his favor in this 
case, however, the employer or the employer’s insurer will 
be entitled to certain reimbursement for the benefits paid 
to the plaintiff. The amount of such reimbursement will be 
determined by the Court. 


USE NOTE 


This instruction is designed for use when references have 
been made during the trial to workers’ compensation benefits 
paid to the plaintiff. Such references should be avoided if at all 
possible. 


Research References 


West’s Key Number Digest 
Trial 214 


Legal Encyclopedias 
C.J.S., Trial §§ 300 et seq. 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.11 


T.P.L—CIVIL 15.11 All Instructions Not 
Necessarily Applicable 


The Court has given you various rules of law to help 
guide you to a just and lawful verdict. Whether some of 
these instructions will apply will depend upon what you 
decide are the facts. The Court’s instructions on any 
subject [including instructions on damages], must not be 
taken by you to indicate the Court’s opinion of the facts 
you should find or the verdict you should return. 


Research References 


West’s Key Number Digest 
Trial 202 


Legal Encyclopedias 
C.J.S., Trial §§ 266, 299 
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15.12 | T.P.I.—CIVIL Ch. 15 


T.P.L—CIVIL 15.12 Use of Juror Notes 
(After Trial) 


Some of you may have taken notes during the trial. 
Once you retire to the jury room you may refer to your 
notes, but only to refresh your own memory of the wit- 
nesses’ testimony. You are free to discuss the testimony of 
the witnesses with your fellow jurors, but each of you must 
rely upon your own individual memory as to what a wit- 
ness did or did not say. 


In discussing the testimony, you may not read your 
notes to your fellow jurors or otherwise tell them what 
you have written. You should never use your notes to 
persuade or influence other jurors. Your notes are not 
evidence. Your notes should carry no more weight than 
the unrecorded recollection of another juror. 


USE NOTE 


To be used in conjunction with T.P.I.—Civil 1.03 


Research References 


West’s Key Number Digest 
Trial €=344 


Legal Encyclopedias 
C.J.S., Trial §§ 523 to 524 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.15 


D. JUROR’S VERDICT—CONCLUDING 


T.P.I—CIVIL 15.15 How Jurors Should 
Approach Their Task 


Your attitude and conduct at the beginning of your 
deliberations are very important. It is rarely productive 
for any juror to immediately announce a determination to 
hold firm for a certain verdict before any deliberations or 
discussions take place. Taking that position might make it 
difficult for you to consider the opinions of your fellow 
jurors or change your mind, even if you later decide that 
you might be wrong. Please remember that you are not 
advocates for one party or another. You are the judges of 
the facts in this case. 


Research References 


West’s Key Number Digest 
Trial 217 


Legal Encyclopedias 
C.J.S., Trial §§ 298, 320, 322 
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15.16 T.P.I.—CIVIL Ch. 15 


T.P.L—CIVIL 15.16 Each Juror Should 
Deliberate and Vote on 


Each Issue to Be 
Decided 


Each of you should deliberate and vote on each issue 
to be decided. 


Before you return your verdict, however, each of you 
must [agree on the verdict] [agree on the answer to each 
question] so that each of you will be able to state truth- 
fully that the verdict is yours. 


Research References 


West’s Key Number Digest 
Trial €=315 


Legal Encyclopedias 
C.J.S., Trial §§ 462, 472 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.17 


T.P.I.—CIVIL 15.17 Instructions as to 
Unanimous Verdict 


The verdict you return to the Court must represent 
the considered judgment of each juror. In order to return 
a verdict, it is necessary that each juror [agree to that 
verdict] [agree to each answer]. Your verdict must be 
unanimous. 


It is your duty to consult with one another and to 
reach an agreement if you can do so without violence to 
individual judgment. Each of you must decide the case for 
yourself, but do so only after an impartial consideration of 
the evidence with your fellow jurors. In the course of your 
deliberations, do not hesitate to re-examine your own 
views and to change your opinion if you are convinced 
that it is not correct. But do not surrender your honest 
conviction as to the weight or effect of evidence solely 
because of the opinion of your fellow jurors, or for the 
mere purpose of returning a verdict. 


USE NOTE 


This instruction must be given as part of the main charge if 
given, and may be given as a supplemental charge only if it is 
included in the main charge. Vanderbilt Univ. v. Steely, 566 
S.W.2d 853 (Tenn. 1978); A.B.A. Standards, Trial by Jury, § 5.4(b) 
(1968). 


If you do not read this instruction as a part of your original 
instructions, you may not thereafter read it. 


COMMENT 


This instruction is taken from Kersey v. State, 525 S.W.2d 
139 (Tenn. 1975), its application to civil cases being made clear 
in Vanderbilt Univ. v. Steely, 566 S.W.2d 853 (Tenn. 1978). 
The original draft was by A.B.A. Advisory Committee on the 
Criminal trial chaired by Justice Walter V. Schaefer, Associate 
Justice, Supreme Court of Illinois, and was approved by the 
A.B.A. House of Delegates in 1968. A.B.A. Standards, Trial by 
Jury, § 5.4. This section of the Standards was adopted by the 
Supreme Court of Tennessee for criminal trials in Kersey supra, 
and for civil trials in Vanderbilt Univ., supra. 


This latter case emphasized that the instruction may not be 
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15.17 T.P.I.—CIVIL Ch. 15 


enlarged by suggesting that a new trial would be necessary 
involving a waste of time, money, and effort or by implying that 
the jurors have a duty to agree. See State v. Chestnut, 643 
S.W.2d 343 (Tenn. Crim. App. 1982). 


Nothing should be done or said to a juror which can in any 
way be taken by that juror to indicate that he or she should 
abandon an honestly held conviction in order to reach a verdict 
so that time and money will be saved. Bass v. Barksdale, 671 
S.W.2d 476 (Tenn. App. 1984). 


Research References 


West’s Key Number Digest 
Trial 315, 321 1/2 


Legal Encyclopedias 
C.J.S., Trial §§ 462, 472, 494 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS 15.18 


T.P.IL—CIVIL 15.18 Chance or Quotient 
Verdict Prohibited 


The law forbids you to determine any issue in this case 
by chance. If you decide that a party is entitled to recover 
damages, you must not arrive at the amount of those dam- 
ages by agreeing in advance: 1) to use each juror’s inde- 
pendent estimate of the amount to be awarded; 2) to total 
those amounts; 3) to divide the total by twelve; and 4) to 
make the resulting average the amount that you award. 


COMMENT 


Where a jury employs an average in their deliberations, their 
verdict is not a gambling verdict and void in the absence of an 
antecedent agreement to be bound by the results of the average. 
Nethery v. Hornbuckle, 484 8.W.2d 542 (Tenn. App. 1971). 


Research References 


West’s Key Number Digest 
Trial 315 


Legal Encyclopedias 
C.J.S., Trial §§ 462, 472 
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15.19 T.P.1.—CIVIL Ch. 15 


T.P.I.—CIVIL 15.19 Questions During 
Deliberations 


If a question arises during deliberations and you need 
further instructions, please print your question on a sheet 
of paper, knock on the door of the jury room, and give the 
question to my court officer. 


I will read your question and I may call you back into 
the courtroom to try to help you. Please understand that I 
may only answer questions about the law and I cannot 
answer questions about the evidence. 


Research References 


West’s Key Number Digest 
Trial €=306, 313 


Legal Encyclopedias 
C.J.S., Trial §§ 462, 471, 473 
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Ch. 15 INTRO AND CONCLUDING INSTRUCTIONS . 15.20 


T.P.I.—CIVIL 15.20 Prohibited Research 
and Communication 


I remind you that you are to decide this case based 
only on the evidence you have heard in court and on the 
law I have given you. You are prohibited from considering 
any other information and you are not to consult any 
outside sources for information. You must not com- 
municate with or provide any information, photographs 
or video to anyone by any means about this case or your 
deliberations. You may not use any electronic device or 
media, such as a telephone, cell phone, smart phone or 
computer; the Internet, any text or instant messaging ser- 
vice; or any chat room, blog, or website such as Facebook, 
My Space, LinkedIn, YouTube or Twitter, to communicate 
with anyone or to conduct any research about this case. 
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15.21 T.P.I.—CIVIL | Ch. 15 
T.P.1.—CIVIL 15.21 Concluding Instruction 


You will now retire and select one of you to be the 
presiding juror for your deliberations. As soon as all of 
you have agreed upon a verdict, [you will return to this 
room to report your verdict] [the presiding juror will 
complete and sign the verdict form and you will return 
with it to this room]. | 


You may deliberate only when all of you are present in 
the jury room. You may not resume your deliberations af- 
ter any breaks until all of you have returned to the jury 
room. 


USE NOTE 


The trial judge could at this point ask counsel for each party 
if there are any corrections or additions to the instructions. 


COMMENT 


In order to predicate error as to an omitted instruction, the 
person alleging error must have pointed out such omission to the 
trial judge at trial by an appropriate request for instructions. 
Emery v. Southern Ry. Co., 866 S.W.2d 557 (Tenn. App. 1993). 


Research References 


West’s Key Number Digest 
Trial €=299, 320, 321 


Legal Encyclopedias 
C.J.S., Trial §§ 451, 487 to 492 
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APPENDICES 


APPENDIX A SAMPLE INSTRUCTIONS 


FACTS: 


COMPARATIVE FAULT 


EXAMPLE 1 


AUTOMOBILE WRECK 


Smith was injured in an auto accident allegedly caused by Jones’ 
negligence. Jones denies fault, alleges fault on behalf of Smith, and has 
counterclaimed. Each party claims the other ran a red light. Both Smith 
and Jones were injured and their vehicles were damaged. 


Civil 2.40 Modi- 
fied 


Civil 3.50 Modi- 
fied 








In this case, Smith has the burden of establish- 
ing by a preponderance of the evidence all of the 
facts necessary to prove the following issues: 


1. That Jones was at fault; and 


2. The nature and extent of the Smith’s claimed 
injuries and losses. 


Likewise, Jones has the burden of establishing 
by a preponderance of the evidence all of the facts 
necessary to prove the following issues. 


1. That Smith was at fault; and 


2. The nature and extent of Jones’ claimed injuries 
and losses. 


The term “preponderance of the evidence” means 
that the amount of evidence that causes you to 
conclude that an allegation is probably true. To 
prove an allegation by the preponderance of the 
evidence, a party must convince you that the alle- 
gation is more likely than not true. 


If the evidence on a particular issue is equally 
balanced, that issue has not been proven by a 
preponderance of the evidence and the party hav- 
ing the burden of proving that issue has failed. 


You must consider all the evidence on each issue. 


It is your responsibility to determine the fault, if 
any, of Mr. Jones and Mr. Smith. If you find that 
both of them are at fault, you need to compare the 
fault between the two of them. To do this, you need 
to know the definition of the word “fault.” 
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T.P.I.—Civil 3.50 
Modified 


T.P.I.—Civil 3.09 
Modified 


TP Ciwalto0b 
Modified 


T”.P.le—Givil, 01 
Modified 


T.P.I.— Civil 3:50 
Modified 





APPENDIX A 


A person is at fault if you find from the 
preponderance of the evidence that a person was 
negligent and that the negligence was a legal cause 
of the [claimed] injuries and losses. 


In other words, fault has two parts: negligence 
and legal cause. Negligence is the failure to use 
ordinary or reasonable care. It is either doing 
something that a reasonably careful person would 
not do, or the failure to do something that a rea- 
sonable careful person would do, under the circum- 
stances similar to those shown in the evidence. 


A person who fails to follow the laws passed by 
our state legislature is negligent. The law requires 
that a person who approaches an intersection with 
a “red light” stop and not enter the intersection 
until the light is green. A person who enters an 
intersection on a red light is negligent. 


A green light at an intersection is an invitation 
to proceed and a vehicle operator with a green light 
has a right to assume that the light is red for cross 
traffic and that other drivers will obey the law and 
stop for the red light. However, a person having a 
green light in his favor is still required to use rea- 
sonable care under the circumstances. 


A person who drives a vehicle on our streets has 
other responsibilities as well. A driver has the 
responsibility to maintain a reasonably safe rate of 
speed; to have the vehicle under reasonable control; 
to keep a proper lookout and see and be aware of 
what is in the driver’s view; and to use reasonable 
care to avoid an accident. In summary, both Mr. 
Jones and Mr. Smith has a duty to exercise reason- 
able care with regard to the actual and potential 
dangers existing from weather, road, traffic and 
other conditions and to follow the traffic laws I 
have instructed you about. 


The second part of fault is legal cause. A legal 
cause of an injury is a cause which, in natural and 
continuous sequence, produces an injury and 
without which the injury would not have occurred. 
A single injury can be caused by the negligent acts 
and omissions of one or more persons. 
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SAMPLE INSTRUCTIONS COMPARATIVE FAULT 


T.P.I.—Civil 3.50 
Modified 


T.P.I.—Civil 3.50 
Modified 


FACTS: 





If you find, by a preponderance of the evidence, 
that a party was negligent and that the negligence 
was a legal cause of the injury or damage for which 
the claim was made, you have found that party to 
be at fault. As I said above, Mr. Smith has the 
responsibility to prove by a preponderance of the 
evidence fault on behalf of Mr. Jones. If Mr. Smith 
fails to do so, you should find Mr. Jones’ fault to be 
zero. Likewise, Mr. Jones has the responsibility to 
prove by a preponderance of the evidence fault on 
behalf of Mr. Smith. If Mr. Jones fails to do so, you 
should find Mr. Smith’s fault to be zero. If you find 
both Mr. Jones and Mr. Smith at fault, you must 
then determine the percentage of fault chargeable 
to each of them. 


You must then determine the total amount of 
damages sustained by Mr. Jones and Mr. Smith, 
and you must do so without reducing those dam- 
ages by any percentage of fault you may have 
charged to them. I will instruct you on the law of 
damages in a few minutes. It is my responsibility— 
after you return your verdict—to reduce the 
amount of damages that you have awarded to Mr. 
Jones and/or Mr. Smith by the percentage of fault 
you assign to them (if any). Mr. Smith can recover 
damages only if the fault, if any, you assign to him 
is less than 50% of the total fault. Mr. Jones can 
recover damages only if the fault, if any, you assign 
to him is less than 50% of the total fault. A person 
who is 50% or more at fault cannot recover any 
damages whatsoever. A verdict form, which I will 
give you in a few minutes, will aid you in your 
deliberations. 


EXAMPLE 2 


PREMISES LIABILITY 


Smith was injured in a store after a fall allegedly caused by the 
negligence of Jones, the store owner. Jones denies fault, alleges fault on 


behalf of Smith. 


T.P.I.—Civil 
2.40 Modified 


In this case, Smith has the burden of establishing 


by a preponderance of the evidence all of the facts 
necessary to prove the following issues: 


1. That Jones was at fault; and 


9. The nature and extent of the Smith’s claimed 
injuries and losses. 
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T.P.I—Civil 
3.50 Modified 


T.P.I.—Civil 
3.50, 3.05 Mod- 
ified 

T:P.I.— Civil 


9.01 Modified 


APPENDIX A 


Likewise, Jones has the burden of establishing by 
a preponderance of the evidence all of the facts nec- 
essary to prove the following issue. 


That Smith was at fault. 


The term “preponderance of the evidence” means 
that the amount of evidence that causes you to 
conclude that an allegation is probably true. To prove 
an allegation by the preponderance of the evidence, a 
party must convince you that the allegation is more 
likely than not true. 


If the evidence on a particular issue is equally bal- 
anced, that issue has not been proven by a 
preponderance of the evidence and the party having 
the burden of proving that issue has failed. 


You must consider all the evidence on each issue. 


It is your responsibility to determine the fault, if 
any, of Mr. Jones and Mr. Smith. If you find that 
both of them are at fault, you need to compare the 
fault between the two of them. To do this, you need 
to know the definition of the word “fault.” 


A person is at fault if you find from the preponder- 
ance of the evidence that a person was negligent and 
that the negligence was a proximate cause of the 
[claimed] injuries and losses. 


In other words, fault has two parts: negligence and 
proximate cause. Negligence is the failure to use 
ordinary or reasonable care. It is either doing 
something that a reasonably careful person would 
not do, or the failure to do something that a reason- 
able careful person would do, under the circum- 
stances similar to those shown in the evidence. 


Mr. Jones, as owner of the store where Mr. Smith 
fell, does not guarantee the safety of the people who 
enter the store, but he is under a duty to exercise 
reasonable care for the safety of his customers. Mr. 
Smith has a burden of proving, by a preponderance 
of the evidence, that Mr. Jones or his employees ei- 
ther created the condition that caused him to fall, 
that they knew of the condition prior to Mr. Smith’s 
injury for sufficient time to have corrected the condi- 
tion or given warning of it, or that the condition had 
existed for a sufficient period of time that they, in 
the exercise of reasonable care, should have known 
about the condition and corrected or warned about it. 
The failure to meet these obligations is negligence. 
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SAMPLE INSTRUCTIONS COMPARATIVE FAULT 


T:P:L—Civil 
9.02 Modified 


T.P.1.—Civil 
3.50 Modified 


Tee Civil 
3.50 Modified 


T.P.I.—Civil 
3.50 Modified 


FACTS: 





Mr. Smith had the duty to exercise reasonable care 
for his own safety and to make reasonable use of his 
ability to see; the failure to do so is negligence. It is 
the responsibility of Mr. Jones to prove the 
negligence, if any, of Mr. Smith. 


The second part of fault is proximate cause. A 
proximate cause of an injury is a cause which, in nat- 
ural and continuous sequence, produces an injury 
and without which the injury would not have 
occurred. A single injury can be caused by the 
negligent acts and omissions of one or more persons. 


If you find, by a preponderance of the evidence, 
that a party was negligent and that the negligence 
was a proximate cause of the injury or damage for 
which the claim was made, you have found that 
party to be at fault. As I said above, Mr. Smith has 
the responsibility to prove by a preponderance of the 
evidence fault on behalf of Mr. Jones. If Mr. Smith 
fails to do so, you should find Mr. Jones’ fault to be 
zero. Likewise, Mr. Jones has the responsibility to 
prove by a preponderance of the evidence fault on 
behalf of Mr. Smith. If Mr. Jones fails to do so, you 
should find Mr. Smith’s fault to be zero. If you find 
both Mr. Jones and Mr. Smith at fault, you must 
then determine the percentage of fault chargeable to 
each of them. 


You must then determine the total amount of dam- 
ages sustained by Mr. Smith, and you must do so 
without reducing those damages by any percentage of 
fault you may have charged to him. I| will instruct 
you on the law of damages in a few minutes. It is my 
responsibility—after you return your verdict—to 
reduce the amount of damages that you have 
awarded to Mr. Smith by the percentage of fault you 
assign to him (if any). Mr. Smith can recover dam- 
ages only if the fault, if any, you assign to him is less 
than 50% of the total fault. A verdict form, which I 
will give you in a few minutes, will aid you in your 
deliberations. 


EXAMPLE 3 
PREMISES LIABILITY 


Mr. Smith suffered a ruptured disc when he was shopping in Big 
Value Store. He claims he slipped and fell on motor oil which had leaked 
from a damaged plastic one quart container of oil on display in the auto 
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APPENDIX A 


section and accumulated on the yellow floor. Smith had come around 
the end of the aisle and had proceeded fifteen feet up the aisle when he 
slipped. Smith had, the day before, gotten his new prescription tri-focals 
from his optometrist. The fall occurred at 8:00 p.m. Witness Jones testi- 
fies he saw the oil on the floor at 7:30 p.m. and told Mr. Ray, a stock 
clerk. Mr. Smith claims both Big Value and Mr. Ray were at fault. Big 
Value claims it was not at fault, and alternatively claims comparative 
fault of Mr. Smith. 


T.P.1.—Civil 2.40 In this action, the plaintiff, Mr. Smith, has the 
Modified burden of establishing by a preponderance of the 
evidence all of the facts necessary to prove the fol- 
lowing issues: 

1. That either or both of the defendants Big Value 
Store or Mr. Ray were at fault; 


It is stipulated that Mr. Ray was an employee of 
Big Value, and Big Value is responsible for any 
fault of Mr. Ray, and 


2. The nature and extent of the injuries claimed to 
have been suffered, the elements of plaintiffs dam- 
ages and the amount thereof. 


The defendants, Big Value Store and Mr. Ray, 
have the burden of establishing by a preponderance 
of the evidence all of the facts necessary to prove 
that the plaintiff, Mr. Smith, was at fault. 


The term “preponderance of the evidence” means 
that amount of evidence that causes you to 
conclude that an allegation is probably true. To 
prove an allegation by the preponderance of the 
evidence, a party must convince you that the alle- 
gation is more likely than not true. 

If the evidence on a particular issue is equally 
balanced, that issue has not been proven by a 
preponderance of the evidence and the party hav- 
ing the burden of proving that issue has failed. 

You must consider all the evidence on each issue. 

It is your responsibility to determine the fault, if 
any, of Big Value Store. 





T.P.I.—Civil 3.50 Mr. Ray and Mr. Smith. If you determine that 
Modified both plaintiff and one or more defendants are at 
fault, you will need to compare the fault between 
those at fault. To do this, you need to know the def- 
inition of fault. 


A person is at fault if you find from the evidence 
that the person was negligent and that the 
negligence was a legal cause of plaintiffs injuries. 
In other words, fault has two parts: Negligence and 
legal cause. 
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TPL HCivil 901 
Modified 


T.P.I.—Civil 9.02 
Modified 


T.P.1.—Civil 9.07 
Modified 


T.P.I.—Civil 3.50 
Modified 











Negligence is the failure to use ordinary or rea- 
sonable care. It is either the doing of something 
that reasonably careful person would not do, or the 
failure to do something that a reasonably careful 
person would do, under circumstances similar to 
those shown by the evidence. 


Big Value and its employees are under a duty to 
use ordinary care, which is the care that ordinarily 
careful persons would use to avoid injury to 
themselves or others under the same or similar 
circumstances. There is no duty to guarantee the 
safety of those entering upon the property. 


You should consider all the surrounding circum- 
stances in deciding if Big Value and its employees 
used such care. 


To recover for a defective or unreasonably 
dangerous condition of the property, Mr. Smith 
must show that Big Value, or its employees, either 
created the condition or knew of it long enough to 
have corrected it or given warning of it before Mr. 
Smith’s injury, or that the condition existed long 
enough that Big Value or its employees, using rea- 
sonable care, should have discovered and corrected 
or warned of the condition. 


Mr. Smith has a duty to exercise reasonable care 
for his own safety and to make reasonable use of 
his senses. If Mr. Smith failed to see or be aware of 
a defect or unreasonably dangerous condition that 
is obvious or should be discovered through the use 
of reasonable care, Mr. Smith is negligent. 


The second part of the fault is legal cause. A 
legal cause of an injury is a cause which, in natural 
and continuous sequence, produces an injury and 
without which the injury would not have occurred. 


643 


TP Civil 3.50 
Modified 





APPENDIX A 


If you find that a party was negligent and that 
the negligence was a legal cause of the injury for 
which the claim was made, then you have found 
that party to be at fault. As I said above, Mr. 
Smith has the responsibility to prove fault on 
behalf of Big Value Store or its employees. If Mr. 
Smith fails to do so, you should find Big Value 
Store’s fault to be zero. Likewise, Big Value Store 
has the responsibility to prove fault on behalf of 
Mr. Smith. If Big Value Store fails to do so, you 
should find Mr. Smith’s fault to be zero. If you find 
both Big Value Store and Mr. Smith at fault, then 
you must determine the percentage of fault charge- 
able to each of them. 


The percentage of fault assigned to any party 
should be dependent upon all the circumstances of 
the case. The conduct of the parties may make 
them more or less at fault, depending upon all the 
circumstances. That is a matter entirely for you to 
decide and you should rely on your own common 
ee and ordinary experience in apportioning 

ault. 


You must then determine the amount of damages 
sustained by Mr. Smith and you must do so 
without reducing those damages by any percentage 
of fault you have assessed against Mr. Smith. It is 
my responsibility, after you return your verdict, to 
reduce the damages you award, if any, by the per- 
centage of fault, if any, you assign to Mr. Smith. 


Mr. Smith will be entitled to recover damages 
from Big Value Store and Mr. Ray only if you find 
that the degree of fault you assess to Mr. Smith, if 
any, is less than 50%. If you find Mr. Smith to be 
50% or more at fault, he cannot recover any 
damages. I remind you again that you should not 
reduce the damages by any fault you assess against 
Mr. Smith; that is my responsibility after your 
verdict is returned. 


JURY VERDICT FORM 


We, the jury, unanimously answer the questions submitted by the 


Court as follows: 


1. Do you find the defendant, Big Value Store/Mr. Ray to be at fault? 
(The plaintiff has the burden of proof.) 


Yes! 3 INOS 2 


If your answer is “no”, stop here, sign the verdict form and return to 
the Court. If you answer “yes”, proceed to Question 2. 
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1. Do you find the plaintiff, Mr. Smith, to be at fault? (The defendant 
has the burden of proof.) 


Yes, = No —__ 
If your answer is “no”, you have found the defendant 100% at fault 


and therefore you should skip question 3 and proceed to question 4. If 
your answer is “yes”, proceed to question 3. 


2. If you have found both parties to be at fault, considering the entire 
fault at One Hundred Percent (100%), what percentage of fault do you 
attribute to each of the parties? 

Big Value Store/Mr. Ray 


Mr. Smith 


%(0-100%) 
% (0-100%) 
Total 100% 


If you find Mr. Smith to be 50% or more at fault, stop here, sign this 
form and return to the Court. A plaintiff 50% or more at fault is not 
entitled to recover damages. If you find that Mr. Smith is less than 
50% at fault, proceed to question 4. 








3. Decide the total amount of damages sustained by Mr. Smith. Do not 
reduce those damages by any percentage of fault you assign to the 
plaintiff. It is the responsibility of the judge, after you return your 
verdict, to reduce the damages you-award, if any, by the percentage of 
fault you assign to Mr. Smith, if any. 

What amount of damages, if any, which have been proven by a 
preponderance of the evidence: 


Non-Economic Damages: 


[a] Pain and suffering—past 
[b] Pain and suffering— 
future 

[ec] Permanent impairment/ 
disfigurement 

[d] Loss of the ability to 
enjoy life—past 

[e] Loss of the ability to 
enjoy life—future 


Wwe) Been < Geer seta nee 


Economic Damages: 


[f] Medical care/services— $ 
past 

[g] Medical care/services— $ 
future 

(h] Loss of earning capa- $ 
city—past 
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[i] Loss of earning capa- $ 
city—future 


Total: paar a 
Date: 
JURY FOREPERSON 
EXAMPLE 4 
PRODUCTS LIABILITY 
FACTS: 


Boy Smith, age 13, was injured when his waverunner crashed into a 
rock bluff. The waverunner was manufactured by Speedy Boats and 
was sold to the father of Boy Smith by a local dealer, Marine Retails. It 
is claimed by the Smiths that the waverunner had a defective throttle 
which would stick in the wide open position, and that defendant, Speedy 
Boats, had received other complaints and had failed to warn. It is fur- 
ther claimed that Marine Retail had sold the waverunner with the 
promise that “it’s safe for a child to use.” Defendants claim no fault and 
that the mishap was caused by the misuse and negligence of Boy smith. 
There is no claim that Smith’s parents were at fault. Suit is brought on 
the grounds of strict liability, breach of warranty and negligence. 


T.P.I.—Civil 2.40 In this case, the Smiths have the burden of 
Modified establishing by a preponderance of the evidence all 
of the facts necessary to prove the following issues: 


1. That the defendants were at fault; and 
2. The nature and extent of the injuries suffered. 


The defendants have the burden of establishing 
by a preponderance of the evidence all the facts 
necessary to prove that the plaintiff, Boy Smith, 
was at fault. 


The term “preponderance of the evidence” means 
that amount of evidence that causes you to 
conclude that an allegation is probably true. To 
prove an allegation by the preponderance of the 
evidence, a party must convince you that the alle- 
gation is more likely than not true. 

If the evidence on a particular issue is equally 
balanced, that issue has not been proven by a 
preponderance of the evidence and the party hav- 
ing the burden of proving that issue has failed. 


You must consider all the evidence on each issue. 
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T.P.I.—Civil 3.50 
Modified 


*T.P.I.— Civil 3.05 
Modified 


TP. +GCivil 
10.10 Modified 


TePT2Civil 
10.11 Modified 


TP. —Civil 
10.01 Modified 





It is your responsibility to determine the fault, if 
any, of Speedy Boats, Marine Retail, and Boy 
Smith. If you determine that both Boy Smith and 
one or more of the defendants are at fault, you will 
need to compare the fault between those at fault. 
To do this you need to know the definition of fault. 


A person is at fault if you find from a preponder- 
ance of the evidence that a person was negligent, 
or is responsible because of strict liability or A 
person of A person is at fault if you find from a 
preponderance of the evidence that a person was 
negligent, or is responsible because of strict li- 
ability or break of warranty and that the 
negligence, strict liability, or breach of warranty 
was the legal cause of Boy Smith’s injuries. In 
other words, fault has two parts: 


1. A basis of responsibility in negligence, strict li- 
ability or breach of warranty; and 


2. Legal cause. 


Negligence is the failure to use ordinary or rea- 
sonable care. It is either the doing of something 
that a reasonably careful person would not do, or 
the failure to do something that a reasonably care- 
ful person would do, under circumstances similar 
to those shown by the evidence. 


As the manufacturer of the waverunner, Speedy 
Boats had a duty to exercise reasonable care in 
designing, manufacturing, testing, and inspecting 
the Smiths’ waverunner so that it could be safely 
used in the manner and for the purpose for which 
it was made. The failure to fulfill that duty is 
negligence. 


Marine Retailer, as the seller of the waverunner, 
did not have a duty to inspect or test the waverun- 
ner for possible defects unless it knew or had rea- 
son to know that it was likely to be defective or 
unreasonably dangerous. If it knew or should have 
had this knowledge, Marine Retailer had the duty 
to exercise reasonable care to inspect and test the 
product before selling. A failure to fulfill that duty 
is negligence. 


The second claim by the Smiths is that Speedy 
Boats is strictly liable for Boy Smith’s injuries. 
Under this claim a manufacturer of a product is 
responsible to the user of the product for injuries 
caused by the product if: 
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1. The product was defective or unreasonably 
dangerous; and 


2. The product was expected to and did reach the 
user without substantial change in the condition in 
which it was manufactured. 


A product is “defective” if it is unsafe for normal 
or reasonably anticipated handling and use. A 
product is “unreasonably dangerous” if it is more 
dangerous than would be reasonably expected by 
the average consumer or would not be offered for 
sale by a reasonably careful manufacturer who 
knew of its dangerous condition. An “average 
consumer” is a person who has an ordinary level of 
knowledge about the product. 


Speedy Boats is not responsible under the law of 
strict liability for any injury caused by the 
waverunner unless the waverunner was in a defec- 
tive or unreasonably dangerous condition at the 
time it left Speedy Boat’s control. In making this 
determination, you must apply the state of scien- 
tific and technological knowledge at the time the 
waverunner was placed on the market rather than 
at the time of injury. You should also consider the 
customary designs, methods, standards, and 
techniques of manufacturing, inspecting and test- 
ing by other manufacturers of similar products. 


In this case, the Smiths also seek to establish 
responsibility based on breach of warranty. Specifi- 
cally, the Smiths allege breach of the implied war- 
ranty of merchantability and also an express 
warranty. 


When Speedy Boats and Marine Retail sold the 
waverunner, they warranted that the waverunner 
was fit for the ordinary purposes for which such 
goods are sold. To prove breach of this implied war- 
ranty, the Smiths must prove that the waverunner 
was sold in a defective or unreasonably dangerous 
condition. 


Likewise, the Smiths allege that Marine Retailer 
breached an express warranty. An express war- 
ranty may be made orally or in writing, or it may 
be implied from the circumstances of the sale. 
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T.P.1.—Civil 
10.24 Modified 


TP TCivil 
10.03 Modified 


An affirmation of fact or promise made by the 
seller to the buyer which relates to the product and 
upon which the buyer relies in making the decision 
to buy creates an express warranty that the prod- 
uct shall conform to the affirmation or promise. No 
particular word or expression is necessary to create 
an express warranty. It is not necessary for the 
seller to use formal words such as “warranty” or 
“guaranty” or that the seller have a specific inten- 
tion to make a warranty. 


A statement that is merely the seller’s opinion or 
a commendation of the product does not create a 
warranty. An opinion is the expression of a conclu- 
sion or judgment which does not purport to be 
based on actual knowledge. Several factors which 
may be used to determine whether a particular 
statement was a statement of fact or merely an 
expression of opinion include: 


1. The circumstances under which the statement 
was made; : 


2. The manner in which the statement was made; 


3. The ordinary effect, interference, and implication 
of the words used; 


4. The relationship of the parties, including the his- 
tory of the relationship; and 


5. The subject matter of the statement. 
BUYER’S EXAMINATION 


If, before making the purchase, the buyer 
examines the goods to the buyer’s satisfaction or 
refused to examine as to defects that a reasonable 
examination should have revealed. If the defect 
could not have been discovered upon a reasonable 
inspection, the buyer’s examination will not relieve 
the seller of liability for the defects. 


If the defect is latent or concealed, a buyer may 
rely on a express warranty even though there has 
been an examination or an opportunity to examine 
the product before making a purchase. However, if 
the buyer has actual knowledge that the product is 
defective, the buyer may not rely on an express 
warranty. 


If the waverunner was not defective or unreason- 
ably dangerous at the time it left the defendant’s 
control the defendants are not at fault if the prod- 
uct is made defective or unreasonably dangerous by 
subsequent unforeseeable alteration, improper 
maintenance or abnormal use. 
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If Speedy Boats or Marine Retail knew or reason- 
ably should have known that the waverunner was 
likely to be dangerous for its intended use or fore- 
seeable misuse they had a duty to use reasonable 
care to warn of the waverunner’s danger or to 
reveal its unsafe condition. Warnings should be 
given to those persons who should reasonably be 
expected to use or to handle the waverunner or be 
endangered by its use or handling, if the 
defendants reasonably should have believed those 
persons would not realize the danger without the 
warnings. The failure to fulfill this duty is 
negligence. 


A product is defective or unreasonably dangerous 
if it is not accompanied by adequate warnings. 
Where proper instruction for use and an adequate 
warning of dangers is given, the defendant’s may 
reasonably assume that they will be read and 
followed. Thus, a product is not in a defective 
condition, nor is it unreasonably dangerous, if: 


1. The manufacturer or seller has given proper 
instruction for the use of a product and an ade- 
quate warning of the dangers associated with the 
use or misuses of the product; and 


2. The product is safe for use if the instructions 
and warnings are read and followed 


Adequate and proper instructions prescribe 
procedures for efficient use and for avoiding 
danger. An adequate warning is one calculated to 
call to the attention of a reasonably careful person 
the nature and extent of the danger involved in 
using or misusing the product. 


In preparing instructions and warnings, 
manufacturers and sellers must take into account, 
among other things, the intended or reasonably 
expected users or consumers of the product. Where 
a danger or hazard is apparent to the ordinary 
user, a product is not unreasonably dangerous or 
defective even if no warning is given. 


The second part of the fault is legal cause. A 
legal cause of an injury is a cause which, in natural 
and continuous sequence, produces an injury and 
without which the injury would not have occurred. 
A single injury can be caused by one or more 
events. 
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If you find that a party was negligent, or had a 
basis for responsibility arising from strict liability 
or breach of warranty, and that the negligence, or 
basis of responsibility was a legal cause of the 
injury for which the claim was made, then you 
have found that party to be at fault. As I said 
above, Boy Smith has the responsibility to prove 
fault on behalf of Speedy Boats and/or Marine 
Retail. If Boy Smith fails to do so, you should find 
that defendant’s fault to be zero. Likewise, Speedy 
Boats and Marine Retail have the responsibility to 
prove fault on behalf of Boy Smith. If defendants 
fails to do so, you should find Boy Smith’s fault to 
be zero. If you find more than one party at fault, 
then you must determine the percentage of fault 
chargeable to each of them who is found to be at 
fault. If the fault is the result of breach of implied 
warranty, such fault will be assigned to the prod- 
uct and both Speedy Boats and Marine Retail will 
be responsible. If the fault is the result of strict li- 
ability it will be the responsibility of Speedy Boats. 
If fault is the result of breach of express warranty 
it will be the responsibility of Marine Retail. 


The percentage of fault assigned to any party 
should be dependent upon all the circumstances of 
the case. The conduct of the parties may make 
them more or less at fault, depending upon all the 
circumstances. In order to assist you in making 
this determination, I am going to give you some 
factors to consider. 


In determining the relative percentages of fault 
of the plaintiff and the defendants, you may 
consider the following factors: 


1. The relative closeness of the casual relationship 
between the conduct of a party and the injury to 
the plaintiff; 


2. The reasonableness of the parties conduct in 
confronting a risk, such as whether the party knew 
of the risk, or should have known of Mg 


3. The extent to which a party failed to reasonably 
utilize an existing opportunity to avoid injury to 
another; 

4. Whether the conduct was inadvertent or whether 
it was engaged in with an awareness of the danger 
involved; 

5. The magnitude of the risk created by the 
conduct, including the number of persons 
endangered and how seriously someone might have 
been injured; 
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6. The parties particular capacities such as age and 
maturity. 


Standard of Care Imposed on Minors 


T.P.I.—Civil 3.07 To be at fault a person must be capable of ap- 
Modified preciating the risk that person’s conduct, or the 
conduct of others, creates and capable of forming a 
reasonable judgment against that conduct. 
Therefore, the fault of minors is to be determined 
in light of his age, experience, training, education, 
maturity and other factors which would influence 
his judgment. In addition, a minor will not be held 
to the standard of care imposed on adults. Rather, 
the minor is chargeable with such care as a reason- 
ably careful person of like age, capacity, knowledge, 
and experience would be expected ordinarily to use. 


By listing these factors, I do not mean to indicate 
that these are the only factors you could consider 
in apportioning fault between parties who are 
negligent, nor do I intend to suggest to you that 
either party is negligent. That is a matter entirely 
for you to decide and you should rely on your own 
common sense and ordinary experience in ap- 
portioning fault. 





T.P.I.—Civil 3.50 You must then determine the amount of damages 
Modified sustained by Boy Smith and you must do so 
without reducing those damages, if any, by any 
percentage of fault you have assessed against Boy 
Smith. It is my responsibility, after you return 
your verdict, to reduce any damages you may 
award by any percentage of fault you may have as- 
signed to Boy Smith. 


Boy Smith will be entitled to recover damages 
from Speedy Boats and Marine Retails only if you 
find that the degree of fault you assess to Boy 
Smith, if any, is less than 50%. If you find Boy 
Smith to be 50% or more at fault, he cannot re- 
cover any damages. I remind you again that you 
should not reduce the damages by any fault you 
assess against Boy Smith; that is my responsibility 
after your verdict if returned. 





JURY VERDICT FORM 


We, the jury, unanimously answer the questions submitted by the 
Court as follows: 
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1. Do you find the defendants SpeedyBoats and Marine Retail to be at 
fault due to breach of implied warranty? (Any liability arising out of 
breach of warranty must be compared and the result set out in Ques- 
tion 6. The plaintiff has the burden of proof.) 


Yesueis Noe 2 


2. Do you find the defendant Speedy Boats to be at fault due to strict 
liability? (Any liability arising out of strict liability must be compared 
and ae result set out in Question 6. The plaintiff has the burden of 
proof. 


Yes, 22% ING; Loe 


3. Do you find the defendant Marine Retail to be at fault due to 
negligence? (The plaintiff has the burden of proof.) 


EY eset Noga 


4. Do you find the defendant Marine Retail to be at fault due to 
express warranty? (The plaintiff has the burden of proof.) If the answer 
to question 1, 2, 3, or 4is YES, proceed to question 5. If the answer to 
question 1, 2, 3, and 4 is NO, sign the verdict form and return to 

ourt. 


Yes _____ | Nopee= 


5. Do you find the plaintiff Boy Smith to be at fault? (The defendants 
have the burden of proof.) 


Yes _— Nowe 


If your answer is NO, you have found defendant(s) 100% at fault and 
therefore you should put an “0” on the line opposite Boy Smith in ques- 
tion 5. If you have answered any of the above questions “YES”, proceed 
to Question 5. : 


6. If you have found more than one party to be at fault, considering all 
the fault at One Hundred Percent (100%), what percentage of fault do 
you attribute to each of the parties? 


The Product gs % (0-100%) 


Speedy Boats—Negligence ¢ CM (0-100%) 
Marine Retail—Negligence See (Oe LOOT) 
Marine Retail—Express $ ss % (0-100%) 
Warranty 

Boy Smith $ % (0-100%) 


Total: $100% 


If you find Boy Smith to be 50% or more at fault, stop here, sign this 
fault and return to court. A plaintiff 50% or more at fault is not 
entitled to recover damages. 
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7. Decide the total amount of damages sustained by Boy Smith. Do not 
reduce those damages by any percentage of fault you assign to 
plaintiff. It is the responsibility of the judge, after you return your 
verdict, to reduce the damages you award, if any, by the percentage of 
fault you assign to Boy Smith, if any. 


Itemized Damages 


What amount of damages, if any, which have been proven by a 
preponderance of the evidence: 


Non-Economic Damages: 


[a] Pain and suffering—past $ 
[b] Pain and suffering— 
future 

[c] Permanent impairment/ 
disfigurement 

[d] Loss of the ability to 
enjoy life—past 

[e] loss of ability to enjoy 
life—future 


fas Sem CS ie 


Economic Damages: 


[f] Medical care/services— 
past 


[g] Medical care/services— 
future 
[h] Loss of earning capa- 
city—past 
li] Loss of earning capa- 
city—future 

Total: 


fy Ss fae elf - Cf 


Date: 
FOREPERSON 


EXAMPLE 5 


MEDICAL MALPRACTICE 


Smith alleges that she was injured as a result of the medical 
negligence of Dr. Jones and the nursing staff at Hospital. The nurses 
were not sued individually. Neither Defendant alleges fault on behalf of 
the other or on behalf of the plaintiff. 
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Modified 
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Modified 
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_ In this case, Smith has the burden of establish- 
ing by a preponderance of the evidence all of the 
facts necessary to prove the following issues: 


1. That Jones and the nurses employed by the 
Hospital were at fault; and 


2. The nature and extent of the Smith’s claimed 
injuries and losses. 


The term “preponderance of the evidence” means 
that amount of evidence that causes you to 
conclude that an allegation is probably true. To 
prove an allegation by the preponderance of the 
evidence, a party must convince you that the alle- 
gation is more likely than not true. 


If the evidence on a particular issue is equally 
balanced, that issue has not been proven by a 
preponderance of the evidence and the party hav- 
ing the burden of proving that issue has failed. 


You must consider all the evidence on each issue. 


As I said, it is your responsibility to determine 
the fault, if any, of Dr. Jones and Hospital. If you 
find that both of them are at fault, you need to 
compare the fault between the two of them. To do 
this, you need to know the definition of the word 
“fault.” 


The first part of fault is negligence. Professionals 
such as Dr. Jones and the nurses who cared for 
Ms. Smith must use reasonable care to avoid caus- 
ing injury to that person. The knowledge and care 
required of the professional is the same as other 
reputable professionals practicing in the same or 
similar community and under similar 
circumstances. A professional not only must have 
that degree of learning and skill possessed by other 
reputable professionals but also must use the care 
and skill ordinarily used in like cases. In applying 
that skill and learning, a professional is required to 
use reasonable care diligence and best judgment in 
an effort to accomplish the purpose of the 
employment. The failure to have and use such 
knowledge and skill is negligence. 


Dr. Jones holds himself out as a specialist in or- 
thopedic surgery, and is required to have the 
knowledge and skill ordinarily possessed, and to 
use the care and skill ordinarily used, by reputable 
specialists in the field of orthopedic surgery practic- 
ing in this community or a similar community 
under similar circumstances. The failure to have 
and use such knowledge and skill is negligence. 
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To determine the standard of professional learn- 
ing, skill and care that was required of Dr. Jones 
and the nurses; you must consider only the | 
opinions of those expert witnesses who have testi- 
fied to the standard that applies to each. You may 
also consider the testimony of Dr. Jones and the 
nurses as to the applicable standard. I have previ- 
ously instructed you on the rules you should follow 
in evaluating expert testimony. 


By undertaking medical care of a patient a 
health care professional does not guarantee a good 
result. A professional is not negligent merely 
because of an unsuccessful result or an error in 
judgment. A health care professional is not 
presumed to be at fault simply because an injury 
occurred. It is negligence, however, if the error in 
judgment or lack of success is due to the failure to 
use the required care and skill as defined in these 
instructions. 


The second part of fault is legal cause. A legal 
cause of an injury is a case which, in natural and 
continuous sequence, produces an injury and 
without which the injury would not have occurred. 
A single injury can be caused by the negligent acts 
and omissions of one or more persons. 


If you find that Dr. Jones or one or more of the 
Hospital’s nurses was negligent and that the 
negligence was a legal cause of the injury or dam- 
age for which the claim was made, you have found 
that party to be at fault. As I said above, Ms. ~ 
Smith has the responsibility to prove fault on 
behalf of Dr. Jones and one or more of the 
Hospital’s nurses. If Ms. Smith fails to prove fault 
of both Dr. Jones and the Hospital, then you 
should find the fault of both to be 0%. If you find 
one of the defendants at fault but not the other, 
then you must find the at-fault defendant to be 
100% at fault and the other to be 0% at fault. If 
you find both Dr. Jones and the Hospital’s nurse or 
nurses to be at fault, you must then determine the 
percentage of fault chargeable to each of them. 

You must then determine the total amount of 
damages, if any, sustained by Ms. Smith. A verdict 
form, which I will give you in a few minutes, will 
aid you in your deliberations. 
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VERDICT FORM 
LIABILITY PORTION ONLY 


We, the jury, unanimously answer the questions submitted by the 
Court as follows: 


1. Do you find Dr. Jones to be at fault? (Must be proved by Ms. Smith) 
Wesi ss Nom 


2. Do you find one or more of the nurses employed by the hospital to be 
at fault? 


Ves No ec A 


(Must be proved by Ms. Smith. Hospital is legally responsible for the 
fault, if any, of its employees. If you have answered NO to each of 
these questions, sign the verdict form and return to the courtroom. If 


aay tons answered YES to either or both questions, answer questions 
3 & 4. 


3. What percentage of fault, if any, do you assign to each party? 
Dr. Jones is Gs NZ (0-100%) 
Hospital (for its nurses) __% (0-100%) 
Total: $100% 


DAMAGES 


What amount of damages, if any, which have been proven by a 
preponderance of the evidence: 


Non-Economic Damages: 


[a] Pain and suffering—past 
[b] Pain and suffering— 
future 

[ec] Permanent impairment/ 
disfigurement 

[d] Loss of the ability to 
enjoy life—past 

[e] Loss of ability to enjoy 
life—future 


CT CR So ~ GH GH 


Economic Damages: 


[f] Medical care/services— $ 
past 


[g] Medical care/services— $ 
future 


(h] Loss of earning capa- $ 
city—past 
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[i] Loss of earning capa- $ 
city—future 
Total: PUORTIE SS 
Date: 
FOREPERSON 
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APPENDIX B SAMPLE INSTRUCTIONS 
COMPARATIVE FAULT VERDICT FORMS 


FORM 1 


COMPARATIVE FAULT VERDICT FORM (MULTI- 
PLE DEFENDANT CASE WHERE EACH DEFEN- 
DANT ASSERTS THE OTHER DEFENDANT OR 
NON PARTY IS AT FAULT AND THAT THE 
PLAINTIFF IS ALSO AT FAULT) - 


We, the jury, unanimously answer the questions submitted by the 
Court as follows: 


1. Do you find the defendant __._———————sOWtoo:-« ee: at’: fault? 
Answer yes or no (May be proved by plaintiff or 
defendant ). If your answer is no, put an ‘“‘O” in the 
space provided in Question 5 for this defendant. 


2. Do you find the defendant _____—-—————sOWto.-: bee at’: fault? 
Answer yes or no (May be proved by plaintiff or 
defendant ). If your answer is no, put an “O” in the 
space provided in Question 5 for this defendant. 














3. [Do you find ___________ who is not a party to this lawsuit 
to be at fault?]. Answer yes or no (May be proved by 
plaintiff or defendant ). If your answer is no, put an 
‘‘Q”’ in the space provided in Question 5 for defendant 








4. Do you find the plaintiff _......._ to be at fault? Answer 
yes or no (The defendants have the burden of proof). 
Proceed to Question 5. If your answer is no, put a ‘“O”’ in the 
space designated for plaintiffs percentage of fault. 





5. If you found any party or non-party to be at fault, considering 
all the fault at One Hundred Percent (100%), what percentage 
of fault do you attribute to each of the parties? 


(0-100%) Jo 





(plaintiff) 
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(0-100%) % 
(defendant) 

(0-100%) % 
(defendant) 

(0-100%) % 
(non-party) 


TOTAL ___ (100%) 


The next portion of this Jury Verdict Form addresses damages. 
In arriving at the full damage figure, you should not consider in 
any way the question of fault or the allocation of fault. Do not 
reduce the damages by a percentage of fault. The Court will 
compute the amount of the verdict for _____ by reducing the 
(plaintiff) 
amount you will find to be their damages by the fault you assess 
against them, if any. _________ will not be entitled to recover any 
(plaintiff) 


damages if _ fault is 50% or greater. 





6. If you found any party to be at fault, set out the damages, if 
any, which have been proven by a preponderance of the evi- 
dence: 


Non-Economic Damages: 


a. Pain and suffering—past $ 
b. Pain and suffering—future $ 
c. Permanent impairment/disfigurement $ 
d. Loss of the ability to enjoy life—past $ 
e. Loss of ability to enjoy life—future $ 
Economic Damages: 
f. Medical care/services—past $ 
g. Medical care/services—future S 
h. Loss of earning capacity—past $ 
i. Loss of earning capacity—future $ 
j. Property damage $ 
TOTAL $ 
Foreperson 
Date 
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FORM 2 


COMPARATIVE FAULT VERDICT FORM (MULTI- 
PLE DEFENDANT CASE WHERE EACH DEFEN- 
DANT ASSERTS THE OTHER IS AT FAULT AND 
THAT THE PLAINTIFF IS ALSO AT FAULT; 
PLAINTIFF’S SPOUSE ASSERTS LOSS OF CON- 
SORTIUM CLAIM) 


We, the jury, unanimously answer the pugetions submitted by the 
Court as follows: 


1. Do you find the defendant ___________ to be at fault? 
Answer yes or no (May be proved by plaintiff or 
defendant ). If your answer is no, put an “O”’’ in the 
space provided in Question 5 for this defendant. 


2. Do you find the defendant ______§_.____ to be at fault? 
Answer yes or no (May be proved by plaintiff or 
defendant ). If your answer is no, put an “QO” in the 
space provided in Question 5 for this defendant. 


3. [Do you find __________ who is not a party to this lawsuit 
to be at fault?] Answer yes or no (Burden of proof is on 
defendant ). If your answer is no, put an *“O”’ in the 
space provided i in Question 5 for defendant 


4. Do you find the plaintiff _......_ to be at fault? Answer 
yes or no (The defendants have the burden of proof.) 
Proceed to Question 5. If your answer is no, put an ‘‘O”’ in the 
space designated for plaintiff's percentage of fault. 


























5. If you found any party. or non-party to be at fault, considering 
all the fault at One Hundred Percent (100%), what percentage 
of fault do you attribute to each of the parties? 














(0~-100%) % 
(plaintiff) 

(0-100%) % 
(defendant) 

(0O—100%) % 
(defendant) 

(0-100%) % 
(non-party)- 
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TOTAL ___(100%) 


The next portion of this Jury Verdict Form addresses damages. 
In arriving at the full damage figure, you should not consider in 
any way the question of fault or the allocation of fault. Do not 
reduce the damages by a percentage of fault. The Court will 
compute the amount of the verdict for _..____ by reducing the 
(plaintiff) 
amount you will find to be their damages by the fault you assess 
against them, if any. manna will not be entitled to recover any 
plain | 


damages if fault is 50% or greater. 





6. If you found any party to be at fault, set out the damages, if 
any, which have been proven by a preponderance of the evi- 
dence: 


Non-Economic Damages: 

a. Pain and suffering—past 

b. Pain and suffering—future 

c. Permanent impairment/disfigurement 

S Loss of the ability to enjoy life—past 
Loss of ability to enjoy life—future 


ent Damages: 

Medical care/services—past 
Medical care/services—future 
Loss of earning capacity—past 
Loss of earning capacity—future 
Property damage © 

TOTAL , 


Sari Oat 
PARRAA PARKNHK 


7. Set out the amount of damages, if any, to _______ that have 


(spouse) 
been proven by a preponderance of the evidence. 


Loss of Services/Consortium $ 
Foreperson 


Date 


FORM3 
JURY VERDICT FORM 


We, the jury, iebetseabeateT Ly te answer the questions submitted by 
the court as follows: 
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1. Do you find the defendant to be at fault? (The plaintiff has 
the burden of proof.) 


BY CScicn, semen NO sss ee =. 


If your answer is ‘‘no’’, stop here, sign the verdict form and 
return to court. If your answer is ‘‘yes’’, proceed to Question 2. 


2. Do you find the plaintiff to be at fault? (The defendant has 
the burden of proof.) 


Yes" #-**_ NO. 


If your answer is ‘‘no’’, you have found defendant 100% at fault 
and therefore you should skip Question 3 and proceed to Question 
4. If your answer is ‘‘yes’’, proceed to Question 3. 


3. If you found both parties to be at fault, considering all the 
fault at One Hundred Percent (100%), what percentage of fault do 
you attribute to each of the parties? 


Defendant ______ -% (0-100%) 
Plaintiff _______ % (0-100%) 
Total 100% 


If you find plaintiff to be 50% or more at fault, stop here, sign 
this form and return to court. A plaintiff 50% or more at fault is 
not entitled to recover damages. If you find that plaintiff is less 
than 50% at fault, proceed to Question 4. 


4. Decide the total amount of damages sustained by plaintiff. 
Do not reduce those damages by any percentage of fault you assign 
to plaintiff. It is the responsibility of the judge, after you return 
your verdict, to reduce the damages you award, if any, by the 
percentage of fault you assign to plaintiff, if any. 


What amount of damages, if any, which have been proven by a 
preponderance of the evidence: 


Non-Economic Damages: 

[a] Pain and suffering—past 

{b] Pain and suffering—future 

{[c] Permanent impairment/disfigurement 
[d] Loss of the ability to enjoy life—past 
[e] Loss of the ability to enjoy life—future 


PRR AP 


Economic Damages: 

[f] Medical care/services—past 

[g] Medical care/services—future 
{h] Loss of earning capacity—past 


LP tA LP 
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[i] Loss of earning capacity—future 


TOTAL 


DATE. PRESIDING JUROR 
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APPENDIX C MODEL VERDICT FORMS 
FOR CLAIMS ARISING ON OR AFTER 
OCTOBER 1, 2011 


These are sample jury verdict forms for use in tort cases tried under the 

Tennessee Civil Justice Reform Act (the “Act”), effective in cases for 

injuries, deaths and other losses arising on or after October 1, 2011. 

ha are not to be used in cases arising before the effective date of the 
ct. 


Form 1 is for use in a tort case involving only one plaintiff and one 
defendant. Form 2 includes claims for loss of consortium brought by an 
injured Plaintiffs spouse. Appropriate modifications must be made to 
the forms if the case involves multiple parties, does not involve a claim 
for future damages, involves a claim for property damage, and in other 
circumstances. 


The Committee is aware that the General Assembly has defined the 
terms “economic damages” and “noneconomic damages” and has placed 
certain limitations on the recovery of noneconomic damages under vari- 
ous circumstances. T.C.A. Sec. 29-39-101 et seq. Depending on the find- 
ings of the jury on those losses defined as “noneconomic damages,” the 
trial judge has the responsibility to review the verdict form and, if ap- 
propriate, reduce the verdict and enter a judgment consistent with the 
mandate of the statute. The Committee has consciously concluded that 
there is no need to define or otherwise instruct the jury about the defini- 
tions of “economic” and “noneconomic” damages. 


Judges and attorneys are urged to modify this form as appropriate for 
the circumstances of the case. 


JURY VERDICT FORM 1 
We, the jury, unanimously answer the questions submitted by the Court as follows: 


1; Do you find the defendant, ____________, to be at fault? 
(The plaintiff has the burden of proof.) Yes __ No __ 


(If your answer is “no”, stop here, sign the verdict form and return to the Court. If you answer “yes”, 
proceed to Question 2.) 


2: Do you find the plaintiff, ________, to be at fault? 
(The defendant has the burden of proof.) Yes. No 
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3. Considering all the fault at One Hundred Percent (100%), what percentage of fault do you 
attribute to each of the following persons? 
Plaintiff, % (0% to 100%) 
Defendant, % (0% to 100%) 
Total (must equal 100%) % (100%) 





(If you find the plaintiff to be 50% or more at fault, stop here, sign this form and return to Court. A 
plaintiff 50% or more at fault is not entitled to recover damages. If you find that the plaintiff is less 
than 50% at fault, proceed to question 4.) 


In answering the following questions about damages for specific time periods, you should not consider 
in any way the question of fault or the allocation of fault. Do not reduce any damages by any percent- 
age of fault you may have assigned to the plaintiff. It is the responsibility of the Judge, after you 
return your verdict, to reduce the damages you award, if any, by the percentage of fault you assign to 
the plaintiff. (Burden of proof is on the plaintiff.) 


What amount of past damages, if any, have been proven for the following: 


4. Past medical and other costs of health care? $ 
5. Past loss of earning capacity? $ 
Sriio Past [pain and suffering], [disability], [physical impairment], [disfigurement], [mental 


anguish], [aggravation of a disease or physical defect] [or] [loss of capacity for the enjoy- 
ment of life]? 
$ 


What amount of future damages, if any, and over what period of time, have been proven for the 
following: 


fg For the period of time from this trial through ______==—==—=——=———S « 20__., the present cash 
value for future medical and other costs for health care? 
$ 
8. For the period of time from this trial through ____+__+___—~———_—, 20__, the present cash 
value of future lost earning capacity? 
$ 
2: For the period of time from this trial through , the present cash 


value of any future damages for [pain and suffering], idisabilig Tasted impairment], 
[disfigurement], [mental anguish], [aggravation of a disease or physical defect! [or] [loss of 
capacity for the enjoyment of life]? 


$ 
TOTAL DAMAGES OF PLAINTIFF, [Plaintiff Name], 
(Add subtotals from questions 4, 5, 6, 7, 8, and 9.) $ 
Jury Foreperson , 


T.P.I. MODEL FORM OF VERDICT 
PERSONAL INJURY DAMAGES FOR INJURED PLAINTIFF AND SPOUSE 
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JURY VERDICT FORM 2 
We, the jury, unanimously answer the questions submitted by the Court as follows: 


LIABILITY SECTION: 
i Do you find the defendant,___==—=——————C«sétoo bee att, fault? 
Yes __ No __ 


(If your answer is “no”, stop here, sign the verdict form and return to the Court. If you answer “yes”, 
proceed to Question 2.) 








2. Do you find the plaintiff, , to be at fault? 
Yes __ No __ 
3. Considering all the fault at One Hundred Percent (100%), what percentage of fault do you 
attribute to each of the following persons? 
Plaintiff, % (0% to 100%) 
Defendant, % (0% to 100%) 
Total (must equal 100%) % (100%) 





(If you find the plaintiff to be 50% or more at fault, stop here, sign this form and return to Court. A 
plaintiff 50% or more at fault is not entitled to recover damages. If you find that the plaintiff is less 
than 50% at fault, proceed to question 4.) 


DAMAGES SECTION FOR INJURED PLAINTIFF: 


In answering the following questions about damages for specific time periods, you should not consider 
in any way the question of fault or the allocation of fault. Do not reduce any damages by any percent- 
age of fault you may have assigned to the plaintiff. It is the responsibility of the Judge, after you 
return your verdict, to reduce the damages you award, if any, by the percentage of fault you assign to 
the injured plaintiff. 


4. What is the amount of any past damages sustained by 
for medical and other costs of health care? 
$ 
5. What is the amount of any damages sustained by 
for [past loss of earnings ability and] other past 
damages, excluding health care? 
$ 
6. What is the amount of any past damages sustained by ______———————_ for [pain and suf- 


fering], [disability], [physical impairment], [disfigurement], [mental anguish], [aggravation 
of a disease or physical defect] [or] [loss of capacity for the enjoyment of life]? 


$ 
G What is the present net value amount of any future damages for medical and other costs of 
health care to be sustained by es in the future and the time period over 
which you find they will accrue? 
$ 
FOR TIME FROM TRIAL THROUGH _____SS—Fs 20__ 8 
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8. What is the present net value amount of any future damages for [lost earning ability and] 
other past damages, excluding health care, to be sustained by ______ in the 
future and the period over which they will accrue? 

$ 
FOR TIME FROM TRIAL THROUGH ___ i, 20 $ 
9. What is the present net value amount of any future damages for hip and suffering], [dis- 


ability], [physical impairment], [disfigurement], [mental anguish], [aggravation of a disease 
or physical defect] [or] [loss of capacity for the enjoyment of life] to be sustained by 
_____sin the future and the time period over which they will accrue? 


$ 

FOR TIME FROM TRIAL THROUGH ____CsC20 $ 
TOTAL DAMAGES OF INJURED PLAINTIFF, : 

(Add subtotals from questions 4, 5, 6, 7, 8, and 9.) $ 


DAMAGES SECTION FOR INJURED PLAINTIFF’S SPOUSE: 


In answering the following questions about damages for specific time periods, you should not consider 
in any way the question of fault or the allocation of fault. Do not reduce any damages by any percent- 
age of fault you may have assigned to the plaintiff. It is the responsibility of the Judge, after you 
return your verdict, to reduce the damages you award, if any, by the percentage of fault you assign to 
the injured plaintiff. 


10. What is the amount of any past damages incurred by 
___——C_s[the injured plaintiffs peur k for Hoyt and 
other costs of health care of the injured plaintiff? 


11. What is the amount of any damages incurred by 
____——_s([the injured plaintiffs spouse], for [past lost 
wages and expenses reasonably incurred in attending the injured 
plane past reasonable value of the injured plaintiffs service 
ost by the spouse, and] other past damages, excluding health 
care? 


12: What is the amount of any past damages for the reasonable value of the injured plaintiffs 
companionship and acts of love and affection this spouse, ____—————_, has lost but 
would have received in the usual course of the parties’ married life? 

$ 


13. What is the present net value amount of any future damages likely to be incurred by 
[the injured plaintiffs spouse], for medical and other costs of health care 
of the injured plaintiff to be sustained in the future and the period over which you find 
they will accrue? 


$ 
FOR THE PERIOD FROM TRIAL THROUGH ___ «200 $ 
14. What is the present net value amount of any future Sri po likely to be incurred by 
[the injured plaintiffs spouse], for [past lost wages and expenses reason- 


ably incurred in attending the injured plaintiff, past reasonable value of the injured 
plaintiff's service lost by the spouse, and] other past eta a excluding health care, to be 
sustained in the future and the period over which they will accrue? 
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$ 
FOR THE PERIOD FROM TRIAL THROUGH ny loa $ 
15. What is the present net value amount of any future damages for the reasonable value of 


the injured plaintiffs companionship and acts of love and affection this spouse, 
—______ [the injured plaintiffs spouse], will lose in the future and the period over 
which they will accrue? 


$ 

FOR THE PERIOD FROM TRIAL THROUGH C‘(<CSC OC $ 
TOTAL DAMAGES OF SPOUSE, : 

(Add subtotals from questions 10, 11, 12, 13, 14, and 15.) $ 


Jury Foreperson 
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FORM 1 
JURY VERDICT FORM FOR PUNITIVE 
DAMAGES CLAIM UNDER THE TENNESSEE 
CONSUMER PROTECTION LAW AND OTHER 
CLAIMS 


JURY VERDICT FORM 
PART I (TENNESSEE CONSUMER PROTECTION LAW) 
1. Do you find that the defendant committed an unfair or 
deceptive practice under the Tennessee Consumer Protection 
Law that caused damage to the plaintiff? 


(The plaintiff must prove by a preponderance of the evidence.) 


Yes —_ 
Now 


{ 


If your answer is “yes” go to Question 2. If your answer is “no” 
go to Question 3. 


2. If your answer to Question 1 is “yes” what amount of 
compensatory damages do you award plaintiff? 


(The plaintiff must prove by a preponderance of the evidence.) 


$ 


PART IT (OTHER CLAIMS) 
3. Do you find that the defendant made a misrepresentation 
that caused damage to plaintiff? 


(The plaintiff must prove by a preponderance of the evidence.) 


Yes" 
Nos = 


If your answer is “yes” go to Question 4. If your answer is “no” 
stop; do not answer Question 4 or Question 5. Your presiding 
juror should then sign the verdict form and contact the Court 
officer. 
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4. What amount of damages were caused by defendant’s mis- 
representation? (The plaintiff must prove by a preponderance of 
the evidence.) 


$ 


(Note: determine the amount of damages without regard to 
the damages you awarded, if any, in response to Question 2. The 
plaintiff will be required to choose whether to accept damages 
listed in response to Question 2 or in response to Questions 4 
and 5. Plaintiff will not be permitted to accept damages under 
both legal theories.) 


5. Do you find that the misrepresentation was intentional or 
reckless? 


(The plaintiff has burden of proof by clear and convincing 
evidence.) 


Yes. == 
No =. i 


WHEN THE JURY HAS COMPLETED THE VERDICT FORM 
YOUR PRESIDING JUROR SHOULD SIGN IN THE SPACE 
INDICATED BELOW AND THE PRESIDING JUROR SHOULD 
CONTACT THE COURT OFFICER. 


Presiding Juror 


FORM 2 
SUPPLEMENTAL JURY VERDICT FORM FOR 
PUNITIVE DAMAGES CLAIM UNDER THE 
TENNESSEE CONSUMER PROTECTION LAW 
AND OTHER CLAIMS 


SUPPLEMENTAL JURY VERDICT FORM 
[normally used in 2nd phase of bifurcated trial] 


6. What amount of punitive damages, if any, do you award the 
plaintiff? 


$ 


(Note: The plaintiff will be required to elect whether to accept 
damages determined in Question 2 or in Questions 4 and 6 and 
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will not be permitted to accept damages under both legal 
theories.) 

WHEN THE JURY HAS COMPLETED THIS PORTION OF THE 
VERDICT FORM, YOUR PRESIDING JUROR SHOULD SIGN IN 
THE SPACE INDICATED BELOW AND YOU SHOULD 
CONTACT THE COURT OFFICER. 


Presiding Juror 


FORM 3 
JURY VERDICT FORM | ! 
[RETALIATORY DISCHARGE—COMMON LAW] 


IN THE CIRCUIT COURT FOR 
COUNTY, TENNESSEE 


PLAINTIFF, ) 
Plaintiff, ) Case No. ——____ 

) 

Vv. ) 

) 

DEFENDANT, ) 

Defendant. ) 

| ) 

JURY VERDICT FORM 


[Retaliatory Discharge—Common Law] 
We, the members of the jury, find as follows: 


1. Has the Plaintiff proven by a preponderance of the evidence 
all of the elements of the claim for retaliatory discharge? 


Yes? yu 
No i 


If your answer is “NO,” go to the end, sign and return the jury 
verdict form to the Court. If your answer is “YES,” go to the 
next question. | 


2. Under the law as given to you in these instructions, do you 
find that the Plaintiff is to be awarded any damages? 
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Yes 
No’ » 22 


3. If the Plaintiff is to be awarded damages, state the amount, 
if any, of: 


Back pay and benefits; 
Compensatory damages: — 


Go to the next question. 


4. If you awarded damages in response to Question 2, do you 
find that the Plaintiff has carried his/her burden of proof by 
clear and convincing proof that he/she is entitled to punitive 
damages? 


Yes. 2. 
No 442: 


Sign below and return the jury verdict form to the Court. 


Foreperson 
Date 


FORM 4 
JURY VERDICT FORM 
[RETALIATORY DISCHARGE—TPPA] 


IN THE CIRCUIT COURT FOR 
COUNTY, TENNESSEE 


PLAINTIFF, 
Plaintiff, Case No. —_____ 
Vv. 


DEFENDANT, 
Defendant. 


Ne NON lee” ee” 


673 


APPENDIX D 


JURY VERDICT FORM 
[RETALIATORY DISCHARGE—TPPA] 


We, the members of the jury, find as follows: 


1. Has the Plaintiff carried his/her burden of proof by a 
preponderance of the evidence on all of the elements of his/her 
claim for retaliatory discharge under the Tennessee Public 
Protection Act, including that he/she was discharged from 
employment solely for refusing to participate in, or for refusing 
to remain silent about, illegal activities? 


Yes ——_ 
No? 222: 


If your answer is “NO,” go to the end, sign and return the jury 
verdict form to the Court. If your answer is “YES,” go to the 
next question. 


2. Under the law as given to you in these instructions, do you 
find that the Plaintiff is to be awarded any damages? 


Yes 
No — 


3. If the Plaintiff is to be awarded damages, state the amount, 
if any, of: 


Back pay and benefits: — 
Compensatory damages: — 
Go to the next question. 


Sign below and return the jury verdict form to the Court. 


Foreperson 


Date 
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APPENDIX E LIFE EXPECTANCY TABLE 


Table 101. Expectation of Life and Expected Deaths by Race, Sex, and Age: 


2004 


{See Appencix 111} 
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ASSAULT AND BATTERY 
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BAD FAITH 
Insurance and insurance companies, penalty for lack of good faith, 13.30 
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Misrepresentation, negligent, proof elements, 8.43 
Negligence elements, 3.01 
Preponderance of evidence, 2.40 
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Generally, 2.02 
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Generally, 11.50 et seq. 
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COMMON CARRIERS 
Generally, 6.45 et seq. 
Duty of carrier, 6.45 
Duty of passenger, 6.47 
Relationship between passenger and carrier, 6.48 
Safe place to board and alight, 6.46 


COMMUNICATIONS 
Concluding instructions, prohibitions, 15.20 


COMPARATIVE FAULT 
Generally, 3.50 et seq. 
Additional factors for comparing fault, 3.52 
Basis of comparison, 3.51 
Claim made against one not joined as a party, 3.53 
Employer, products liability, 3.63 
Explanation of verdict, 3.58 
Joint and several liability, 3.50 
Jury verdict form, 3.59 
multiple defendant case, 3.62 
no counterclaim, 3.60 
spouse asserts loss of consortium, 3.50 
two plaintiff passenger-counterclaim, two drivers, 3.61 
Misrepresentation, negligent, 8.47 
Negligent entrustment, 6.80 
Principal, agent directed imputation, 3.55 
Principal and agent sued, disputed agency, 3.57 
Respondeat superior, 3.56 
Theory and effect, 3.50 
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Each defendant entitled to separate consideration, 15.08 
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Research, prohibited, 15.20 
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Two or more plaintiffs, 15.07 
Unanimous verdict, 15.17 
Use of juror notes, 15.12 
Workers compensation benefits, 15.10 


CONSENT 
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informed, 6.25 
reality of consent, duty to disclose, 6.25 
Reality of consent, duty to disclose, 6.25 
Surgery 
battery, medical, consent lacking, 6.31 
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Comparative fault, jury verdict form, 3.50 


CONSUMER PROTECTION LAW 
Generally, 11.45 
Real estate transactions, 11.65 
Separate claim for punitive damages under another theory, 11.47 


CONTRACT OF EMPLOYMENT 

Generally, 13.40 to 13.43 

Burden of proof, 13.41, 13.42 

Damages 
breach of employment contract, measure, 13.43 
termination, caused by, 13.41 

Good cause for termination, 13.42 

Termination, generally, 13.40 


CONTRACTS 

Generally, 13.01 et seq 

Acceptance, 13.03 

Bad faith 
insurance company, penalty for lack of good faith, 13.30 
policy holder, 13.31 

Breach, 13.10 

Competent parties, 13.05 

Consideration, 13.04 

Damages, procurement of breach of contract, 13.15 

Definition, 13.01 
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CONTRACTS—Cont’d 
Employment contract. See Contract of Employment, this index 
Fire insurance, special verdict form, 13.36 
Form, 13.07 
Formation, 13.02 
Impossibility of performance, 13.12 
Insurance and Insurance Companies, this index 
Legal purpose, 13.06 
Novation, 13.08A 
Parol Agreements, 13.08 
Pre-judgment interest, 13.35 
Procurement of breach, 13.14, 13.15 
Repudiation, 13.11 
Rescission, 13.13 
Waiver, 13.09 


CONVERSION 
Definition, 8.65 
Gift, 8.66 


CORPORATIONS 
Corporation as party not to be prejudiced, 1.04 


DAMAGES 
Generally, 14.01 et seq. 
Aggravation of pre-existing condition, 14.14 
Compensatory damages, 14.01 
Consequential damages, 14.63 
Contracts 
generally, 14.70 
employment contract. Contract of Employment, this index, 13.41 
procurement to breach, 13.14, 13.15 
warranty, sale of goods, 14.60 
Conversion, 8.65 
Defamation, punitive damages, 7.07 
Determining damages, 14.50 
Diminished value of goods, 14.64 
Earnings as measure of damages, employment contract breach, 13.43 
Employment contract. Contract of Employment, this index 
Gift, conversion of, 8.66 
Incidental damages 
buyer’s damages, 14.62 
seller’s damages, 14.65 
Invasion of privacy, 8.70 
Life expectancy, 14.53 
Loss of 
business profits, 14.15 
use, 14.43 
Lost or destroyed, 14.42 
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DAMAGES—Cont’d 
Medical bill presumption, 14.12 
Minor’s damages, 14.26 
Negligent Infliction of severe or serious emotional injury, 14.17 
Nondelivery of goods, 14.61 3 
Non-economic damages, removal of caps on, 14.57A 
Parent’s damages, 14.27 
Personal 
injury, duty of mitigate, 14.51 
property, 14.40 
Present cash value, 14.54 
Privacy, 8.70 
Property damage, duty to mitigate, 14.52 
Punitive damages 
before Oct. 1, 2011, 14.55 
caps on, removal of, 14.57A 
civil rights and discrimination, 11.74 
defamation, 7.07 
determination of amount, 14.56 
on or after Oct. 1, 2011, 14.55A 
Real property, 14.45 
Rejection of goods, 14.61 
Repair bill presumption, 14.41 
Seller’s damages 
nonacceptance, 14.67 
price of goods, 14.68 
resale of goods, 14.66 
Spouse, injury to spouse, 14.20 
Suit by parents, 14.25 
Wrongful 
death, 14.30 
sale after repossession, 14.71 


DANGER 
Care required when one must work in a dangerous activity, 4.20 
Duty when engaged in electrical activity, 4.22 
Express assumption of the risk, 4.15 
High duty of care in dangerous activity, 4.21 


DEADLY FORCE 
By an officer, 8.06 


DEATH 
Damages, 14.30 
Failure of party to testify concerning conversations with deceased person, 2.10 


Non-bystander claim for negligent infliction of emotional distress, 4.38 
Wrongful death, 3.54 


DEFAMATION 
Generally, 7.01 et seq. 
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DEFAMATION—Cont’d 

Actual malice, 7.04 
Candidate for public office, 7.04 
Compensatory damages, 7.06 
Damages, 7.07 
Definitions, 7.01 
Essential elements, 7.01 et seq. 
False light invasion of privacy, 7.01 
Invasion of privacy, 7.01 
Malice, 7.04 
Non-privileged defamation, 7.02 
Ordinary, 7.02 
Private figures, 7.02 
Privileged situations, 7.04 
Public 

figures, 7.04 

officials, 7.04 
Punitive damages, 7.07 
Recklessness, public official, 7.05 
Television broadcast, 7.01 
Truth as a defense, 7.03 


DEFENSES 
Assault and battery, self defense, defense of property, 8.07 
Insurance contracts, this index 
Invasion of privacy, ordinary (non-privileged) defamation; truth as defense, 7.03 
Negligence, this index 


DELUSIONS 
Will contests, mental competency, 11.35 


DEPOSITIONS 
Generally, 2.06 


DISABLED PERSONS 
Handicapped or Disabled Persons, this index 


DISCHARGE FROM OR TERMINATION OF EMPLOYMENT 
Employment, this index 


DISCRIMINATION 
Generally, 11.50 et seq. 
Employment Discrimination, this index 
Tennessee Human Rights Act, this index 


DOG ATTACK 
On premises, 6.67 


DRAM SHOP 
Action against seller of alcoholic beverage, 4.12 
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EARNINGS 
Damages, this index 


EASEMENTS 
By implication, 9.03 


ELECTRICITY 
_ Duty when engaged in electrical activity, 4.22 


EMERGENCY 
Malpractice arising before treatment or surgery, 6.29 
Motor vehicles, 5.40 et seq. 
duty of others, 5.42 
exemption, 5.40 
test of emergency, 5.41 
Negligence, 6.32 
Rescue 
person, 4.50 
property, 4.51 
Sudden, generally, 3.08 


EMINENT DOMAIN 

Generally, 11.01 

Burden of proof, 11.02 

Comparable sales, 11.16 

Damages, 11.03 

Impairment of access, no other property taken, 11.12 

Inverse condemnation, 11.01A 

Just compensation, 11.02 

Leasehold value, 11.07 

Loss of business, 11.11 

Moving expenses, 11.06 

Partial taking, incidental damages, 11.04 

Right of 
access, extension to next intersecting street, 11.13 
lessee to improvements, 11.08 

Special benefits, 11.05 | 

Traffic, inconvenience of regulation, 11.10 

Traffic diversion, 11.09 

Valuation witnesses, opinion, 11.15 


EMOTIONAL DISTRESS 

Bystander claim, negligence, 4.37 

Definition, 4.35 

Extreme and outrageous conduct, 4.35 

Intentional infliction, 4.35 

Negligence 
bystander claim, 4.37 
non-bystander claim/observation of death or injury only, 4.38 
observation of death or injury only, non-bystander claim, 4.38 
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EMOTIONAL DISTRESS—Cont’d 
Negligence—Cont’d 
stand alone claim, 4.36 
Non-bystander claim/observation of death or injury only, negligence, 4.38 
Outrageous and extreme conduct, 4.35 
Privileges, 4.35 
Severe, definition, 4.35 
Stand alone claim, negligence, 4.36 


EMPLOYMENT 
Comparative fault of employer, when considered, 3.63 
Contract of Employment, this index 
Disability discrimination, 11.56 
Retaliatory Discharge, this index 
Sexual harassment, hostile work environment, 11.57 
Termination 
contract of Employment, this index 
retaliatory discharge, 8.60A, 8.60B, 11.53 


EMPLOYMENT CONTRACT 
Contract of Employment, this index 


EMPLOYMENT DISCRIMINATION 
Disability discrimination, 11.56 
Employee classifications, 11.54 
Practices, 11.53 
Retaliatory discharge, 8.60A, 8.60B, 11.53 


ENTRUSTMENT 
Negligent Entrustment, this index 
Vicarious responsibility, 5.50 


EVIDENCE 
Generally, 2.01 et seq. 
Absence of evidence, 2.04 
Circumstantial evidence, 2.02 
Clear and convincing evidence, 2.41 
Direct evidence, 2.02 
Evaluation, 2.20 
Evidence of settlement, 2.26 
Exhibits, 2.01 
Facts, 2.01 
Failure of parties to testify, 2.10 
Inferences, circumstantial evidence, 2.02 
Judicial notice, 2.01, 2.11 
Limited admission of evidence, 2.05 
Misrepresentation, negligent, proof elements, 8.43 
Missing witness rule, 2.04 
Negligence proof elements, 3.01 
Police report, inadmissibility of, 2.12 
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EVIDENCE—Cont’d 
Preponderance of evidence, 2.40 
Presumptions and Inferences, this index 
Spoliation, 2.13 
Stipulation of facts, 2.01 
Testimony, 2.01 
Weighing conflicting testimony, 2.03 


EXCLUSIONS 
Express warranties, 10.23 
Tennessee Human Rights Act, 11.58 


EXECUTION OF INSTRUMENTS 
Will contest, due execution, 11.32 


EXPERT WITNESSES 
Generally, 2.30 et seq. 
Computers 

animation, 2.32 

simulation, 2.33 
Determination of weight, 2.30 
Hypothetical question, 2.31 


EXPRESS ASSUMPTION OF THE RISK 
Definition, 4.15 


EXTREME CONDUCT 
Definition, 4.35 


FALSE CLAIMS ACT 
Tennessee Medicaid, violation of, 11.90 


FALSE IMPRISONMENT 
Generally, 8.10 et seq. 
Damages, 8.17 
Definition, 8.10 
Detention by property owner, 8.13 
Law enforcement officer without warrant, 8.11 
Merchant, use of force to recover property from shoplifter, 8.15 
Private person 
arrest, 8.12 
use of force in an arrest, 8.16 
Reasonable cause for arrest, 8.14 


FAULT 
Generally, 3.30 et seq. 
Comparative fault, 3.50 et seq. 
Gross negligence, 3.31 
Imputation of driver’s fault to plaintiff rider, direction against, 3.34 
Injury to minor 
as affected by fault of parent, 3.32 
parent’s special damages, 3.33 


Index-10 


INDEX 


FAULT—Cont’d 
Professional fault, 6.01 et seq. 


FOOD CONTAMINATION 
Negligent, 6.70 


GIFT 
Conversion, 8.66 


GOOD CAUSE 
Termination of employment, 13.42 


GOOD FAITH 
Insurance company penalty for lack of good faith, 13.30 


GOVERNMENT TORT LIABILITY 
Special duty, 3.05 


GROSS NEGLIGENCE 
Definition, 3.31 


HANDICAPPED AND DISABLED PERSONS 
Discrimination, 11.56 
Incompetent Persons, this index 
Sudden incapacity defense, 3.06 


HOSPITALS 
Duty of a hospital, 6.35 
Liability for negligence of 
independent contractor physician, 6.39 
physician selected, 6.38 
Physician as agent while controlling operation, 6.37 
Vicarious liability, 6.36 


HOSTILE WORK ENVIRONMENT 
Sexual harassment, 11.57 


HUMAN RIGHTS ACT 
Generally, 11.50 et seq. 


IMPOSSIBILITY OF PERFORMANCE 
Contracts, 13.12 


INCOMPETENT PERSONS 
Failure to testify concerning conversation with incompetent person, 2.10 
Motor Vehicles, this index 
Negligent entrustment, 6.80 
Sudden incapacity, driver, 3.06 
Will contest, testamentary capacity, 11.33 


INDEPENDENT CONTRACTORS 
Physician, hospital liability for, 6.39 


INFERENCES 
Presumptions and Inferences, this index 
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INFORMED CONSENT 
Medical care and treatment, 6.25 


INSURANCE AND INSURANCE COMPANIES 
Generally, 1.05 
Bad faith 
insurance company, penalty for lack of good faith, 13.30 
policy holder, 13.31 
Claim notice, timely, failure, 13.26 
Contracts 
breach, claim notice failure, 13.26 
defenses, above 
fire insurance claim, 13.20 
theory of insurance company, 13.22 
theory of plaintiff, 13.21 
timely notice failure, 13.26 
Defenses, insurance contracts 
arson, 13.23 
misrepresentation of loss, 13.24 
misrepresentation on application, 13.25 
Insurance contracts 
defenses, above 
fire insurance claim, 13.20 
theory of insurance company, 13.22 
theory of plaintiff, 13.21 
Penalty for lack of good faith, 13.30 


INTENTIONAL INFLICTION 
Emotional distress, 4.35 


INTENTIONAL INTERFERENCE 
Business relationship, 13.16 


INTERROGATORIES 
Generally, 2.07 


INTIMIDATION OR THREATS 
Coercion, 11.52 


INTOXICATION 
Definition, 4.10 
Dram shop action against seller of alcoholic beverage, 4.12 
Negligence, 4.11 


INTRODUCTORY INSTRUCTIONS 
Generally, 1.01 et seq. 
Corporation not to be prejudiced, 1.04 
Juror 
notes, 1.03 
questions, 1.06 
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INVASION OF PRIVACY 
Defamation defined, 7.01 
Ordinary (non-privileged) defamation; truth as defense, 7.03 


INVERSE CONDEMNATION 
Eminent domain, 11.01A 


INVESTIGATION 
Malicious prosecution, 8.24 
Misrepresentation, independent investigation, 8.48 


JOINT AND SEVERAL LIABILITY 
Comparative fault, 3.50 
Negligence, 3.05 


JOINT VENTURES 
Definition, 12.30 
Imputation of contributory negligence to plaintiff, 12.31 


JUDICIAL NOTICE 
Generally, 2.11 
Evidence, use note, 2.01 


JURORS 

Concluding instructions 
each juror should deliberate and vote on each issue, 15.16 
how jurors should approach their task, 15.15 
use of juror notes, 15.12 

Introductory instructions 
questions, 1.06 
use of juror notes, 1.03 

Notes 
concluding instructions, 15.12 
introductory instructions, 1.03 


JURY VERDICT FORM 
Generally, 3.59 et seq. 
Multiple defendant case, 3.62 
No counterclaim, 3.60 
Spouse asserts loss of consortium, 3.50 
Two plaintiff passenger-counterclaim, two drivers, 3.61 


LEARNED INTERMEDIARY DOCTRINE 
Failure to warn, 10.02 


LEASED PREMISES 
Generally, 9.20 et seq. 
Common area or area under landlord’s control, 9.21 
Landlord’s liability 
accident on leased premises, 9.20 
invitee, public purpose, 9.23 
Rented premises, promise to put or keep premises in repair, 9.22 
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LEGAL CAUSE 
Generally, 3.20 et seq. 
Cause in fact, 3.21 
Precise cause cannot be identified, 3.23 
Superseding cause, 3.24 


LIBEL 
Defamation, this index 


MAINTENANCE AND REPAIR 
Products liability, 10.03 


MALICE 
Defamation, 7.04 


MALICIOUS HARASSMENT 
Elements, 11.70 


MALICIOUS PROSECUTION 
Generally, 8.20 
Burden of proof, 8.21 
Continuation of prosecution, 8.26 
Damages, 8.27 
Definition, 8.22 
Elements, 8.21 
Investigation, 8.24 
Malice and malicious, definition, 8.22 
Probable cause, 8.23 
advice of counsel, 8.25 
investigation, 8.24 


MALPRACTICE 
Generally, 6.10 et seq. 
Alternate methods of treatment, 6.14 
Authorized consent, 6.26 
Duty of 
hospital, 6.35 
physician, 6.10 
specialist, 6.11 
Duty to 
disclose when doctor not qualified, 6.13 
not abandon patient, 6.15 
warn family members, 6.22 
Emergency arising before treatment or surgery, 6.29 
Independent contractor physician, hospital liability for, 6.39 
Liability for negligence of physician selected, 6.38 
Litigation, burden of proof, 6.07 
Medical care and treatment 
lack of informed consent, 6.25 
res ipsa loquitur, 6.20 
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MALPRACTICE—Cont’d 
Non-litigation, burden of proof, 6.08 
Patients duty of follow instructions, 6.21 
Perfection not required, 6.12 
Physician as agent while controlling operation, 6.37 
Reality of consent, duty to disclose, 6.25 
Referring patient, 6.16 
Res ipsa loquitur 
disputed causation, 6.19 
medical, 6.20 
Standard of 
care determined by expert witness, 6.18 
professional care determined by expert witness, 6.05 
Survival, loss of opportunity of, 6.23 
Vicarious liability, 6.17, 6.36 
When consent to operation not necessary, 6.28 


MATERNITY LEAVE 
Parental leave, 11.63 


MEDICAID 
Tennessee Medicaid false claims act, violation of, 11.90 


MEDICAL CARE AND TREATMENT 
Authorized consent, 6.26 
Battery, medical, unauthorized procedure, 6.31 
Damages, medical bill presumption, 14.12 
Emergency arising before treatment or surgery, 6.29 
Medical care and treatment, lack of informed consent, 6.25 
Reality of consent, duty to disclose, 6.25 
When consent to operation not necessary, 6.28 


MENTAL CAPACITY 
Incompetent Persons, this index 


MINORS 
Standard of care, 3.07 


MISREPRESENTATION 
Generally, 8.35 et seq. 
Comparative fault, 8.47 
Concealment, 8.38 
Conveyance to defeat spouse of share in estate, 8.40 
Damages, benefit of the bargain rule, 8.49 
Expression of opinion, 8.37 
Independent Investigation, 8.48 
Intentional, 8.36 
Negligent, 8.43 
liability to third persons, 8.44 
proof elements, 8.43 
Nondisclosure of known facts, 8.39 
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MISREPRESENTATION—Cont’d 
Persons to whom made, 8.45 
Promissory fraud, 8.41 
Reliance, 8.46 
Right to rely, 8.47 


MISSING WITNESS RULE 
Generally, 2.04 


MOTOR VEHICLES 
Generally, 5.01 et seq. 
Drivers, duties, 5.01 
Emergency vehicles, 5.40 et seq. 
duty of others, 5.42 
exemption, 5.40 
test of emergency, 5.41 
Entrustment, negligent, 5.50 
Following too close, 5.06 
Immediate hazard, definition, 5.08 
Incapacity, sudden incapacity defense, 3.06 
Incompetency 
negligent entrustment, 6.80 
sudden incapacity defense, 3.06 
Left turn, 5.08 
Negligent entrustment, 5.50 
Passengers, 5.30, 5.31 
Pedestrians, 5.20 
Right of way 
definition, 5.02 
through highway, 5.04 
waiver, 5.03 
Roadway, definition, 5.09 
Sudden incapacity defense, 3.06 
Traffic light, intersection, 5.05 
Turning, 5.07 


NEGLIGENCE 
Generally, 3.05 
Admitted fault, 3.02 
Consciousness or capacity, sudden loss of, 3.08A 
Defenses | 
sudden loss of consciousness or capacity, 3.08A 
unconsciousness defense, 3.06 
Definition, 3.05 
Dram shop action against seller of alcoholic beverage, 4.12 
Emotional Distress, this index 
Entrustment. Negligent Entrustment, this index 
Food contamination, 6.70 
Gross negligence, 3.31 
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NEGLIGENCE—Cont’d 
Intoxication, 4.11 
Joint and several liability, 3.05 
Medical negligence, res ipsa, 6.20 
Minors, 3.07 
Misrepresentation, proof elements, 8.43 
Motor vehicle entrustment, 5.50 
Negligence per se, 3.09 
Normal faculties of others, assumptions, 3.06 
Plaintiff entitled to recover, 3.01 
Premises liability. Owners and Occupiers of Land, this index 
Proof elements, 3.01 
Reasonableness of risk, 3.05 
Special duty of care, public officers, 3.05 
Stand alone claim, emotional distress, 4.36 
Standard of care, 3.05 to 3.09 
Sudden emergency, 3.08 
Unavoidable accident, 3.05 
Unconsciousness defense, 3.06 


NEGLIGENT ENTRUSTMENT 
Generally, 5.50 
Burden of proof, 6.80 
Comparative fault, 6.80 
Motor vehicles, 5.50 
Weapons, 6.80 


NON-BYSTANDER 
Negligent infliction of emotional distress, 4.38 


NON-ECONOMIC DAMAGES 
Removal of caps on, 14.57A 


NOTES 

Juror 
concluding instructions, 15.12 
introductory instructions, 1.03 


NOVATION 
Contracts, 13.08A 


NUISANCE 
Generally, 9.13 et seq. 
Damages, 9.14 
Definition, 9.13 


NURSING OF INFANT 
Parental leave, 11.63 


OPEN AND OBVIOUS DANGER 
Leased premises, common area or area under landlord’s control, 9.21 
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OUTRAGEOUS CONDUCT 
Definition, 4.35 


OWNERS AND OCCUPIERS OF LAND 
Adjoining owner creating hazard on sidewalk, 9.09 
Duty of owners, occupants or lessors, 9.01 
Duty to workers 

control, 9.06 

hazardous situations, 9.07 
Owner of property adjoining sidewalk, 9.08 
Pedestrian’s rights and duties on sidewalks, 9.10 
Plaintiff's duty of care, 9.05 
Premises, unsafe condition, 9.02 
Trespassers 

generally, 9.03 

children, 9.04 


PARENTAL LEAVE 
Generally, 11.63 


PARENTS 
Duty to supervise minor child, 12.41 
Family purpose doctrine, 12.42 
General rule, 12.40 


PARTIES 
Corporation as party not to be prejudiced, 1.04 


PARTNERSHIPS 
Definitions, 12.20 
Partner, imputation of negligence, 12.21 


PASSENGERS 
Duty of passengers, 5.30 
Fault of driver not imputed to passenger, 5.31 


PEDESTRIANS 
General duty, 5.20 
Right of way, 5.21 
Signals, change of signal after crossing begun, 5.22 


PHYSICAL LAWS 
Generally, 2.25 


PHYSICIANS 
Alternate methods of treatment, 6.14 
Battery, medical, consent lacking, 6.31 
Duties, 6.10 
Duty of 
physician, 6.10 
specialist, 6.11 
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PHYSICIANS—Cont’d 
Duty to 
disclose when doctor not qualified, 6.13 
not abandon patient, 6.15 
warn family members, 6.22 
Independent contractor physician, hospital liability for, 6.39 
Patients duty of follow instructions, 6.21 
Perfection not required, 6.12 
Referring patient, 6.16 
Res ipsa loquitur 
disputed causation, 6.19 
medical, 6.20 
Specialists, duties, 6.02 
Standard of 
care determined by expert witness, 6.18 
professional care determined by expert witness, 6.05 
Survival, loss of opportunity of, 6.23 
Vicarious liability, 6.17 


POLICE 
Inadmissibility of police report in evidence, 2.12 
Lawful arrest, 8.05 


PREGNANCY 
Parental leave, 11.63 


PREMISES LIABILITY 
See Owners and Occupiers of Land, this index 


PRESUMPTIONS AND INFERENCES 
Circumstantial evidence, 2.02 
Medical bill presumption, damages, 14.12. 


PRETEXT 
Retaliatory discharge from employment, 8.61 


PRIVATE FIGURES 
Defamation, 7.02 


PRIVILEGES 
Generally, 2.24 
Defamation, 7.04 
Intentional infliction of emotional distress, 4.35 


PRODUCT’S LIABILITY 
Generally, 10.01 et seq. 
Alteration, improper maintenance and abnormal use, 10.03 
Comparative fault, employer, 3.63 
Duty of 
manufacturer, 10.10 
seller to inspect, 10.11 
supplier to warn, 10.12 
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PRODUCT’S LIABILITY—Cont’d 
Maker of component part, 10.13 
Misrepresentation, products, 10.18 
Strict liability 

generally, 10.01 
adequacy of warning, 10.02 
Warranties, this index 


PROFESSIONS AND OCCUPATIONS 
Alternate methods of treatment, 6.14 
Authorized consent, 6.26 
Duration of professional responsibility, 6.04 
Duty of 
physician, 6.10 
specialist, 6.11 
Duty to 
disclose when doctor not qualified, 6.13 
not abandon patient, 6.15 
warn family members, 6.22 
Emergency arising before treatment or surgery, 6.29 
Litigation, burden of proof, 6.07 
Medical care and treatment, lack of informed consent, 6.25 
Non-litigation, burden of proof, 6.08 
Patients duty of follow instructions, 6.21 
Perfection not required, 6.03, 6.12 
Professional fault, 6.01 
Reality of consent, duty to disclose, 6.25 
Referring patient, 6.16 
Res ipsa loquitur 
disputed causation, 6.19 
medical, 6.20 
Specialist, duties, 6.02 
Standard of 
care determined by expert witness, 6.18 
professional care determined by expert witness, 6.05 
_ Vicarious liability, 6.17 
When consent to operation not necessary, 6.28 


PROMISSORY FRAUD 
Misrepresentation, 8.41 


PUBLIC FIGURES 
Defamation, 7.04 


PUBLIC OFFICERS 
Negligence, special duty, 3.05 


PUBLIC OFFICIALS 
Defamation, 7.04 
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PUNITIVE DAMAGES 
Generally, 14.55 
Accruing on or after Oct. 1, 2011, 14.55A 
Civil nghts and discrimination, 11.74 
Consumer protection claim, 11.47 
Defamation, 7.07 
Removal of caps on, 14.57A 


QUESTIONS 
Concluding instructions, questions during deliberations, 15.19 
Expert witnesses, hypothetical questions, 2.31 
Introductory instructions, juror questions, 1.06 


RAILROAD CROSSINGS 
Generally, 6.50 et seq. 
Duty of one crossing tracks, 6.50 
Duty of railroad company, 6.51 
Failure of warning devices, 6.55 
Ordinance or regulation fixes minimum care required of railroad, 6.54 
Speed 
private right of way, 6.52 
public highway crossings, 6.53 


REAL ESTATE TRANSACTIONS 
Consumer protection law, 11.65 
Implied warranty, new building, 10.33 


REPUDIATION 
Contracts, 13.11 


REQUEST FOR ADMISSIONS 
Generally, 2.08 


RES IPSA LOQUITUR 
Medical negligence, 6.20 


RESCISSION 
Contracts, 13.13 


RESCUE DOCTRINE 
Emergency situation 
person rescue, 4.50 
property rescue, 4.51 


RESEARCH 
Concluding instructions, prohibitions, 15.20 


RETALIATORY DISCHARGE FROM EMPLOYMENT 
Generally, 8.60A, 8.60B, 8.60C 
Pretext, 8.61 


ROADS 
Definition, 5.09 
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SETTLEMENTS 
Evidence of settlement, 2.26 


SEXUAL HARASSMENT 
Hostile work environment, 11.57 


SILENCE 
Admissions implied from silence, 2.23 


SLANDER 
Defamation, this index 


SOVEREIGN IMMUNITY 
Special duty, 3.05 


SPECIAL DUTY OF CARE 
Public officers, 3.05 


SPOLIATION 
Evidence, 2.13 


STAND ALONE CLAIM 
Negligent infliction of emotional distress, 4.36 


STIPULATIONS 
Generally, 2.09 
Definition, 2.09 
Facts, evidence use note, 2.01 


STRICT LIABILITY 
Products liability, 10.01 
Ultra-hazardous activities, 4.23 


SUDDEN EMERGENCY 
Generally, 3.08 
Negligence, 6.32 
Person, rescue of, 4.50 
Property, rescue of, 4.51 


SUDDEN INCAPACITY 
Automobiles, defenses, 3.06 


TENNESSEE ADULT PROTECTION LAW 
Generally, 11.80 
Attorney fees, claim for, 11.81 


TENNESSEE HUMAN RIGHTS ACT 
Generally, 11.50 et seq. 
Apprenticeship and training program, 11.62 
Burden of proof, 11.55 
Buying, selling or renting, 11.65 
Coercion, intimidation, 11.52 
Definitions, 11.51 
Disability discrimination, 11.66 
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TENNESSEE HUMAN RIGHTS ACT—Cont’d 
Discrimination forbidden, 11.64 
Duty to mitigate, 11.76 
Embarrassment and humiliation, 11.75 
Employee classifications, 11.54 
Employment agency, 11.61 
Exclusion, 11.58 
Hazard insurance, 11.67 
Hostile work environment, 11.57 
Malicious harassment, 11.70 
Practices, 11.53 
Referral, 11.60 
Retaliation, 8.60C 
Segregation or classification, 11.59 


TENNESSEE MEDICAID FALSE CLAIMS ACT 
Violation of, 11.90 


TERMINATION OF EMPLOYMENT 
Employment, this index 


TORTS 
Generally, 4.01 et seq. 
Res ipsa loquitur, 4.01 
Rescue doctrine 
person, 4.50 
property, 4.51 
Volunteers, 4.30, 4.31 


TRESPASS 
Owners and occupiers of land, 9.03 


ULTRA-HAZARDOUS ACTIVITIES 
Strict liability, 4.23 


UNAVOIDABLE ACCIDENT 
Negligence, 3.05 


VICARIOUS RESPONSIBILITY 
Agency, this index 
Apparent authority, 12.03 
Contested imputation 
principal and agent sued, 12.06 
principal sued, not agent, 12.07 
Contractors, distinguished from agent, 12.10 
Corporations, parent or stockholder liability, 12.15 
Definitions, 12.01, 12.20, 12.30 
Directed imputation, both principal and agent sued, 12.05 
Duty to supervise minor child, 12.41 
Family purpose doctrine, 12.42 
General rule, 12.40 
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VICARIOUS RESPONSIBILITY—Cont’d 
Imputation of contributory negligence to plaintiff, 12.31 
Negligent entrustment, 5.50 
Nondelegable duty, 12.12 
Partner, imputation of negligence, 12.21 
Principal and agent, 12.01 
Scope of authority, 12.02 


VOIR DIRE 
Instructions after voir dire and before trial, 1.02 
Instructions before voir dire, 1.01 


VOLUNTEERS 
Tort 
generally, 4.30 
duty to render aid, 4.31 


WARRANTIES 
Generally, 10.20 et seq. 
Breach of warranty, 10.20 
Buyer’s examination, 10.24 
Course of dealing, implied by, 10.32 - 
Disclaimer of implied warranties, 10.34 
Exclusion of express warranty, 10.23 
Express, 10.22 
Fitness, implied warranty of, 10.30 
Implied 
course of dealing or usage of trade, 10.32 
fitness, 10.30 
merchantability, 10.31 
real estate, new building, 10.33 
Merchantability, implied warranty of, 10.31 
Notice of breach, 10.21 
Real estate, implied, 10.33 
Usage of trade, implied by, 10.32 


WILL CONTESTS 
Generally, 11.30 et seq. 
Adjudication of incompetency, 11.36 
Delusions, mental competency, 11.35 
Execution of will, 11.32 
Fraud, 11.40 
Mental competency, 11.34 to 11.36 
adjudication of incompetency, 11.36 
delusions, 11.35 
matters not determinative, 11.34 
Right of testamentary disposition, 11.31 
Testamentary 
capacity, 11.33 
disposition, right of, 11.31 
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WILL CONTESTS—Cont’d 
Undue influence, 11.37 
circumstances probative of undue influence, 11.38 
confidential relationship, 11.39 


WITNESSES 
Absence of, 2.04 
Credibility of, 2.20 
Discrepancies in testimony, 2.21 
Expert witnesses, 2.30, 2.31 
Missing witness rule, 2.04 
Privileges, 2.24 
Silence, admissions implied from silence, 2.23 
Willfully false testimony, 2.22 


WRONGFUL DEATH 
Generally, 3.54 
Damages 
generally, 14.30 
cash value, present, 14.31 
present cash value, 14.31 
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